§541.101

EMPLOYEE EMPLOYED IN A BONA FIDE
EXECUTIVE CAPACITY

§541.101 General.

The duties and responsibilities of an
exempt executive employee are de-
scribed in paragraphs (a) through (d) of
§541.1. Paragraph (e) of §541.1 contains
among other things, percentage limita-
tions on the amount of time which an
employee may devote to activities
“which are not directly and closely re-
lated to the performance of the work
described in paragraphs (a) through (d)”
of that section. For convenience in dis-
cussion, the work described in para-
graphs (a) through (d) of §541.1 and the
activities directly and closely related
to such work will be referred to as “ex-
empt” work, while other activities will
be referred to as “nonexempt” work.

§541.102 Management.

(@) In the usual situation the deter-
mination of whether a particular kind
of work is exempt or nonexempt in na-
ture is not difficult. In the vast major-
ity of cases the bona fide executive em-
ployee performs managerial and super-
visory functions which are easily rec-
ognized as within the scope of the ex-
emption.

(b) For example, it is generally clear
that work such as the following is ex-
empt work when it is performed by an
employee in the management of his de-
partment or the supervision of the em-
ployees under him: Interviewing, se-
lecting, and training of employees; set-
ting and adjusting their rates of pay
and hours of work; directing their
work; maintaining their production or
sales records for use in supervision or
control; appraising their productivity
and efficiency for the purpose of rec-
ommending promotions or other
changes in their status; handling their
complaints and grievances and dis-
ciplining them when necessary; plan-
ning the work; determining the tech-
niques to be used; apportioning the
work among the workers; determining
the type of materials, supplies, ma-
chinery or tools to be used or merchan-
dise to be bought, stocked and sold;
controlling the flow and distribution of
materials or merchandise and supplies;
providing for the safety of the men and
the property.
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§541.103 Primary duty.

A determination of whether an em-
ployee has management as his primary
duty must be based on all the facts in
a particular case. The amount of time
spent in the performance of the mana-
gerial duties is a useful guide in deter-
mining whether management is the
primary duty of an employee. In the
ordinary case it may be taken as a
good rule of thumb that primary duty
means the major part, or over 50 per-
cent, of the employee’s time. Thus, an
employee who spends over 50 percent of
his time in management would have
management as his primary duty. Time
alone, however, is not the sole test, and
in situations where the employee does
not spend over 50 percent of his time in
managerial duties, he might neverthe-
less have management as his primary
duty if the other pertinent factors sup-
port such a conclusion. Some of these
pertinent factors are the relative im-
portance of the managerial duties as
compared with other types of duties,
the frequency with which the employee
exercises discretionary powers, his rel-
ative freedom from supervision, and
the relationship between his salary and
the wages paid other employees for the
kind of nonexempt work performed by
the supervisor. For example, in some
departments, or subdivisions of an es-
tablishment, an employee has broad re-
sponsibilities similar to those of the
owner or manager of the establish-
ment, but generally spends more than
50 percent of his time in production or
sales work. While engaged in such work
he supervises other employees, directs
the work of warehouse and delivery
men, approves advertising, orders mer-
chandise, handles customer com-
plaints, authorizes payment of bills, or
performs other management duties as
the day-to-day operations require. He
will be considered to have management
as his primary duty. In the data proc-
essing field an employee who directs
the day-to-day activities of a single
group of programers and who performs
the more complex or responsible jobs
in programing will be considered to
have management as his primary duty.

§541.104 Department or subdivision.

(@) In order to qualify under §541.1,
the employee’s managerial duties must
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be performed with respect to the enter-
prise in which he is employed or a cus-
tomarily recognized department or
subdivision thereof. The phrase “a cus-
tomarily recognized department or
subdivision” is intended to distinguish
between a mere collection of men as-
signed from time to time to a specific
job or series of jobs and a unit with
permanent status and function. In
order properly to classify an individual
as an executive he must be more than
merely a supervisor of two or more em-
ployees; nor is it sufficient that he
merely participates in the manage-
ment of the unit. He must be in charge
of and have as his primary duty the
management of a recognized unit
which has a continuing function.

(b) In the vast majority of cases
there is no difficulty in determining
whether an individual is in charge of a
customarily recognized department or
subdivision of a department. For exam-
ple, it is clear that where an enterprise
comprises more than one establish-
ment, the employee in charge of each
establishment may be considered in
charge of a subdivision of the enter-
prise. Questions arise principally in
cases involving supervisors who work
outside the employer’s establishment,
move from place to place, or have dif-
ferent subordinates at different times.

(c) In such instances, in determining
whether the employee is in charge of a
recognized unit with a continuing func-
tion, it is the division’s position that
the unit supervised need not be phys-
ically within the employer’s establish-
ment and may move from place to
place, and that continuity of the same
subordinate personnel is not absolutely
essential to the existence of a recog-
nized unit with a continuing function,
although in the ordinary case a fixed
location and continuity of personnel
are both helpful in establishing the ex-
istence of such a unit. The following
examples will illustrate these points.

(d) The projects on which an indi-
vidual in charge of a certain type of
construction work is employed may
occur at different locations, and he
may even hire most of his workforce at
these locations. The mere fact that he
moves his location would not invali-
date his exemption if there are other
factors which show that he is actually

§541.105

in charge of a recognized unit with a
continuing function in the organiza-
tion.

(e) Nor will an otherwise exempt em-
ployee lose the exemption merely be-
cause he draws the men under his su-
pervision from a pool, if other factors
are present which indicate that he is in
charge of a recognized unit with a con-
tinuing function. For instance, if this
employee is in charge of the unit which
has the continuing responsibility for
making all installations for his em-
ployer, or all installations in a par-
ticular city or a designated portion of
a city, he would be in charge of a de-
partment or subdivision despite the
fact that he draws his subordinates
from a pool of available men.

(f) It cannot be said, however, that a
supervisor drawn from a pool of super-
visors who supervises employees as-
signed to him from a pool and who is
assigned a job or series of jobs from
day to day or week to week has the sta-
tus of an executive. Such an employee
is not in charge of a recognized unit
with a continuing function.

§541.105 Two or more other employ-
ees.

(@) An employee will qualify as an
“executive” under §541.1 only if he cus-
tomarily and regularly supervises at
least two full-time employees or the
equivalent. For example, if the “execu-
tive” supervises one full-time and two
part-time employees of whom one
works morning and one, afternoons; or
four part-time employees, two of whom
work mornings and two afternoons,
this requirement would be met.

(b) The employees supervised must be
employed in the department which the
“executive” is managing.

(c) It has been the experience of the
divisions that a supervisor of a few as
two employees usually performs non-
exempt work in excess of the general
20-percent tolerance provided in §541.1.

(d) In a large machine shop there
may be a machine-shop supervisor and
two assistant machine-shop super-
visors. Assuming that they meet all
the other qualifications §541.1 and par-
ticularly that they are not working
foremen, they should certainly qualify
for the exemption. A small department
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