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or service establishment who goes 
about the sales floor observing the 
work of sales personnel under his su-
pervision to determine the effective-
ness of their sales techniques, checking 
on the quality of customer service 
being given, or observing customer 
preferences and reactions to the lines, 
styles, types, colors, and quality of the 
merchandise offered, is performing 
work which is directly and closely re-
lated to his managerial and super-
visory functions. His actual participa-
tion, except for supervisory training or 
demonstration purposes, in such activi-
ties as making sales to customers, re-
plenishing stocks of merchandise on 
the sales floor, removing merchandise 
from fitting rooms and returning to 
stock or shelves, however, is not. The 
amount of time a manager or buyer 
spends in the performance of such ac-
tivities must be included in computing 
the percentage limitation on non-
exempt work. 

(f) Watching machines is another 
duty which may be exempt when per-
formed by a supervisor under proper 
circumstances. Obviously the mere 
watching of machines in operation can-
not be considered exempt work where, 
as in certain industries in which the 
machinery is largely automatic, it is 
an ordinary production function. Thus, 
an employee who watches machines for 
the purpose of seeing that they operate 
properly or for the purpose of making 
repairs or adjustments is performing 
nonexempt work. On the other hand, a 
supervisor who watches the operation 
of the machinery in his department in 
the sense that he ‘‘keeps an eye out for 
trouble’’ is performing work which is 
directly and closely related to his man-
agerial responsibilities. Making an oc-
casional adjustment in the machinery 
under such circumstances is also ex-
empt work. 

(g) A word of caution is necessary in 
connection with these illustrations. 
The recordkeeping, material distrib-
uting, setup work, machine watching 
and adjusting, and inspecting, exam-
ining, observing and checking referred 
to in the examples of exempt work are 
presumably the kind which are super-
visory and managerial functions rather 
than merely ‘‘production’’ work. Fre-
quently it is difficult to distinguish the 

managerial type from the type which is 
a production operation. In deciding 
such difficult cases it should be borne 
in mind that it is one of the objectives 
of § 541.1 to exclude from the definition 
foremen who hold ‘‘dual’’ or combina-
tion jobs. (See discussion of working 
foremen in § 541.115.) Thus, if work of 
this kind takes up a large part of the 
employee’s time it would be evidence 
that management of the department is 
not the primary duty of the employee, 
that such work is a production oper-
ation rather than a function directly 
and closely related to the supervisory 
or managerial duties, and that the em-
ployee is in reality a combination fore-
man-‘‘setup’’ man, foreman-machine ad-
juster (or mechanic), or foreman-exam-
iner, floorman-salesperson, etc., rather 
than a bona fide executive. 

§ 541.109 Emergencies. 

(a) Under certain occasional emer-
gency conditions, work which is nor-
mally performed by nonexempt em-
ployees and is nonexempt in nature 
will be directly and closely related to 
the performance of the exempt func-
tions of management and supervision 
and will therefore be exempt work. In 
effect, this means that a bona fide ex-
ecutive who performs work of a nor-
mally nonexempt nature on rare occa-
sions because of the existence of a real 
emergency will not, because of the per-
formance of such emergency work, lose 
the exemption. Bona fide executives in-
clude among their responsibilities the 
safety of the employees under their su-
pervision, the preservation and protec-
tion of the merchandise, machinery or 
other property of the department or 
subdivision in their charge from dam-
age due to unforeseen circumstances, 
and the prevention of widespread 
breakdown in production, sales, or 
service operations. Consequently, when 
conditions beyond control arise which 
threaten the safety of the employees, 
or a cessation of operations, or serious 
damage to the employer’s property, 
any manual or other normally non-
exempt work performed in an effort to 
prevent such results is considered ex-
empt work and is not included in com-
puting the percentage limitation on 
nonexempt work. 
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(b) The rule in paragraph (a) of this 
section is not applicable, however, to 
nonexempt work arising out of occur-
rences which are not beyond control or 
for which the employer can reasonably 
provide in the normal course of busi-
ness. 

(c) A few illustrations may be helpful 
in distinguishing routine work per-
formed as a result of real emergencies 
of the kind for which no provision can 
practicably be made by the employer 
in advance of their occurrence and rou-
tine work which is not in this cat-
egory. It is obvious that a mine super-
intendent who pitches in after an ex-
plosion and digs out the men who are 
trapped in the mine is still a bona fide 
executive during that week. On the 
other hand, the manager of a cleaning 
establishment who personally performs 
the cleaning operations on expensive 
garments because he fears damage to 
the fabrics if he allows his subordinates 
to handle them is not performing 
‘‘emergency’’ work of the kind which 
can be considered exempt. Nor is the 
manager of a department in a retail 
store performing exempt work when he 
personally waits on a special or impa-
tient customer because he fears the 
loss of the sale or the customer’s good-
will if he allows a salesperson to serve 
him. The performance of nonexempt 
work by executives during inventory- 
taking, during other periods of heavy 
workload, or the handling of rush or-
ders are the kinds of activities which 
the percentage tolerances are intended 
to cover. For example, pitching in on 
the production line in a canning plant 
during seasonal operations is not ex-
empt ‘‘emergency’’ work even if the ob-
jective is to keep the food from spoil-
ing. Similarly, pitching in behind the 
sales counter in a retail store during 
special sales or during Christmas or 
Easter or other peak sales periods is 
not ‘‘emergency’’ work, even if the ob-
jective is to improve customer service 
and the store’s sales record. Mainte-
nance work is not emergency work 
even if performed at night or during 
weekends. Relieving subordinates dur-
ing rest or vacation periods cannot be 
considered in the nature of ‘‘emer-
gency’’ work since the need for replace-
ments can be anticipated. Whether re-
placing the subordinate at the work-

bench, or production line, or sales 
counter during the first day or partial 
day of an illness would be considered 
exempt emergency work would depend 
upon the circumstances in the par-
ticular case. Such factors as the size of 
the establishment and of the execu-
tive’s department, the nature of the in-
dustry, the consequences that would 
flow from the failure to replace the ail-
ing employee immediately, and the fea-
sibility of filling the employee’s place 
promptly would all have to be weighed. 

(d) All the regular cleaning up 
around machinery, even when nec-
essary to prevent fire or explosion, is 
not ‘‘emergency’’ work. However, the 
removal by an executive of dirt or ob-
structions constituting a hazard to life 
or property need not be included in 
computing the percentage limitation if 
it is not reasonably practicable for 
anyone but the supervisor to perform 
the work and it is the kind of ‘‘emer-
gency’’ which has not been recurring. 
The occasional performance of repair 
work in case of a breakdown of machin-
ery, or the collapse of a display rack, 
or damage to or exceptional disarray of 
merchandise caused by accident or a 
customer’s carelessness may be consid-
ered exempt work if the breakdown is 
one which the employer cannot reason-
ably anticipate. However, recurring 
breakdowns or disarrays requiring fre-
quent attention, such as that of an old 
belt or machine which breaks down re-
peatedly or merchandise displays con-
stantly requiring re-sorting or 
straightening, are the kind for which 
provision could reasonably be made 
and repair of which must be considered 
as nonexempt. 

§ 541.110 Occasional tasks. 
(a) In addition to the type of work 

which by its very nature is readily 
identifiable as being directly and close-
ly related to the performance of the su-
pervisory and management duties, 
there is another type of work which 
may be considered directly and closely 
related to the performance of these du-
ties. In many establishments the prop-
er management of a department re-
quires the performance of a variety of 
occasional, infrequently recurring 
tasks which cannot practicably be per-
formed by the production workers and 
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