§541.111

are usually performed by the executive.
These small tasks when viewed sepa-
rately without regard to their relation-
ship to the executive’s overall func-
tions might appear to constitute non-
exempt work. In reality they are the
means of properly carrying out the em-
ployee’s management functions and re-
sponsibilities in connection with men,
materials, and production. The par-
ticular tasks are not specifically as-
signed to the “executive” but are per-
formed by him in his discretion.

(b) It might be possible for the execu-
tive to take one of his subordinates
away from his usual tasks, instruct and
direct him in the work to be done, and
wait for him to finish it. It would cer-
tainly not be practicable, however, to
manage a department in this fashion.
With respect to such occasional and
relatively inconsequential tasks, it is
the practice in industry generally for
the executive to perform them rather
than to delegate them to other persons.
When any one of these tasks is done
frequently, however, it takes on the
character of a regular production func-
tion which could be performed by a
nonexempt employee and must be
counted as nonexempt work. In deter-
mining whether such work is directly
and closely related to the performance
of the management duties, consider-
ation should be given to whether it is:
(1) The same as the work performed by
any of the subordinates of the execu-
tive; or (2) a specifically assigned task
of the executive employees; or (3) prac-
ticably delegable to nonexempt em-
ployees in the establishment; or (4) re-
petitive and frequently recurring.

§541.111 Nonexempt work generally.

(a) As indicated in §541.101 the term
“nonexempt work,” as used in this sub-
part, includes all work other than that
described in §541.1 (a) through (d) and
the activities directly and closely re-
lated to such work.

(b) Nonexempt work is easily identi-
fiable where, as in the usual case, it
consists of work of the same nature as
that performed by the nonexempt sub-
ordinates of the “executive.” It is more
difficult to identify in cases where su-
pervisory employees spend a signifi-
cant amount of time in activities not
performed by any of their subordinates
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and not consisting of actual super-
vision and management. In such cases
careful analysis of the employee’s du-
ties with reference to the phrase “di-
rectly and closely related to the per-
formance of the work described in
paragraphs (a) through (d) of this sec-
tion” will usually be necessary in arriv-
ing at a determination.

§541.112 Percentage
nonexempt work.

(a) An employee will not qualify for
exemption as an executive if he devotes
more than 20 percent, or in the case of
an employee of a retail or service es-
tablishment if he devotes as much as 40
percent, of his hours worked in the
workweek to nonexempt work. This
test is applied on a workweek basis and
the percentage of time spent on non-
exempt work is computed on the time
worked by the employee.

(b)(1) The maximum allowance of 20
percent for nonexempt work applies
unless the establishment by which the
employeee is employed qualifies for the
higher allowance as a retail or service
establishment within the meaning of
the Act. Such an establishment must
be a distinct physical place of business,
open to the general public, which is en-
gaged on the premises in making sales
of goods or services to which the con-
cept of retail selling or servicing ap-
plies. As defined in section 13(a)(2) of
the Act, such an establishment must
make at least 75 percent of its annual
dollar volume of sales of goods or serv-
ices from sales that are both not for re-
sale and recognized as retail in the par-
ticular industry. Types of establish-
ments which may meet these tests in-
clude stores selling consumer goods to
the public; hotels; motels; restaurants;
some types of amusement or rec-
reational establishments (but not those
offering wagering or gambling facili-
ties); hospitals, or institutions pri-
marily engaged in the care of the sick,
the aged, the mentally ill, or defective
residing on the premises, if open to the
general public; public parking lots and
parking garages; auto repair shops;
gasoline service stations (but not truck
stops); funeral homes; cemeteries; etc.
Further explanation and illustrations
of the establishments included in the
term “retail or service establishment”

limitations on
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