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such employees, obviously, are not per-
forming work of such substantial im-
portance to the management or oper-
ation of the business that it can be said
to be “directly related to management
policies or general business operations”
as that phrase is used in §541.2.

(3) Some firms employ persons whom
they describe as “statisticians.” If all
such a person does, in effect, is to tab-
ulate data, he is clearly not exempt.
However, if such an employee makes
analyses of data and draws conclusions
which are important to the determina-
tion of, or which, in fact, determine fi-
nancial, merchandising, or other pol-
icy, clearly he is doing work directly
related to management policies or gen-
eral business operations. Similarly, a
personnel employee may be a clerk at a
hiring window of a plant, or he may be
a man who determines or effects per-
sonnel policies affecting all the work-
ers in the establishment. In the latter
case, he is clearly doing work directly
related to management policies or gen-
eral business operations. These exam-
ples illustrate the two extremes. In
each case, between these extreme types
there are many employees whose work
may be of substantial importance to
the management or operation of the
business, depending upon the par-
ticular facts.

(4) Another example of an employee
whose work may be important to the
welfare of the business is a buyer of a
particular article or equipment in an
industrial plant or personnel com-
monly called assistant buyers in retail
or service establishments. Where such
work is of substantial importance to
the management or operation of the
business, even though it may be lim-
ited to purchasing for a particular de-
partment of the business, it is directly
related to management policies or gen-
eral business operations.

(5) The test of “directly related to
management policies or general busi-
ness operations” is also met by many
persons employed as advisory special-
ists and consultants of various kinds,
credit managers, safety directors,
claim agents and adjusters, wage-rate
analysts, tax experts, account execu-
tives of advertising agencies, cus-
tomers’ brokers in stock exchange
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firms, promotion men, and many oth-
ers.

(6) It should be noted in this connec-
tion that an employer’s volume of ac-
tivities may make it necessary to em-
ploy a number of employees in some of
these categories. The fact that there
are a number of other employees of the
same employer carrying out assign-
ments of the same relative importance
or performing identical work does not
affect the determination of whether
they meet this test so long as the work
of each such employee is of substantial
importance to the management or op-
eration of the business.

(7) In the data processing field some
firms employ persons described as sys-
tems analysts and computer
programers. If such employees are con-
cerned with the planning, scheduling,
and coordination of activities which
are required to develop systems for
processing data to obtain solutions to
complex business, scientific, or engi-
neering problems of his employer or his
employer’s customers, he is clearly
doing work directly related to manage-
ment policies or general business oper-
ations.

(d) Under §541.2 the “management
policies or general business operations”
may be those of the employer or the
employer’s customers. For example,
many bona fide administrative employ-
ees perform important functions as ad-
visers and consultants but are em-
ployed by a concern engaged in fur-
nishing such services for a fee. Typical
instances are tax experts, labor rela-
tions consultants, financial consult-
ants, systems analysts, or resident
buyers. Such employees, if they meet
the other requirements of §541.2, qual-
ify for exemption regardless of whether
the management policies or general
business operations to which their
work is directly related are those of
their employer’s clients or customers
or those of their employer.

§541.206 Primary duty.

(a) The definition of “administrative”
exempts only employees who are pri-
marily engaged in the responsible work
which is characteristic of employment
in a bona fide administrative capacity.
Thus, the employee must have as his
primary duty office or nonmanual
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work directly related to management
policies or general business operations
of his employer or his employer’s cus-
tomers, or, in the case of “academic ad-
ministrative personnel,” the employee
must have as his primary duty work
that is directly related to academic ad-
ministration or general academic oper-
ations of the school in whose oper-
ations he is employed.

(b) In determining whether an em-
ployee’s exempt work meets the “pri-
mary duty” requirement, the principles
explained in §541.103 in the discussion
of “primary duty” under the definition
of “executive” are applicable.

§541.207 Discretion and independent
judgment.

(a) In general, the exercise of discre-
tion and independent judgment in-
volves the comparison and the evalua-
tion of possible courses of conduct and
acting or making a decision after the
various possibilities have been consid-
ered. The term as used in the regula-
tions in subpart A of this part, more
over, implies that the person has the
authority or power to make an inde-
pendent choice, free from immediate
direction or supervision and with re-
spect to matters of significance. (With-
out actually attempting to define the
term, the courts have given it this
meaning in applying it in particular
cases. See, for example, Walling v. Ster-
ling Ice Co., 69 F. Supp. 655, reversed on
other grounds, 165 F. (2d) 265 (CCA 10).
See also Connell v. Delaware Aircraft In-
dustries, 55 Atl. (2d) 637.)

(b) The term must be applied in the
light of all the facts involved in the
particular employment situation in
which the question arises. It has been
most frequently misunderstood and
misapplied by employers and employ-
ees in cases involving the following: (1)
Confusion between the exercise of dis-
cretion and independent judgment, and
the use of skill in applying techniques,
procedures, or specific standards; and
(2) misapplication of the term to em-
ployees making decisions relating to
matters of little consequence.

(c) Distinguished from skills and pro-
cedures:

(1) Perhaps the most frequent cause
of misapplication of the term “discre-
tion and independent judgment” is the
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failure to distinguish it from the use of
skill in various respects. An employee
who merely applies his knowledge in
following prescribed procedures or de-
termining which procedure to follow,
or who determines whether specified
standards are met or whether an object
falls into one or another of a number of
definite grades, classes, or other cat-
egories, with or without the use of
testing or measuring devices, is not ex-
ercising discretion and independent
judgment within the meaning of §541.2.
This is true even if there is some lee-
way in reaching a conclusion, as when
an acceptable standard includes a
range or a tolerance above or below a
specific standard.

(2) A typical example of the applica-
tion of skills and procedures is ordi-
nary inspection work of various kinds.
Inspectors normally perform special-
ized work along standardized lines in-
volving well-established techniques
and procedures which may have been
cataloged and described in manuals or
other sources. Such inspectors rely on
techniques and skills acquired by spe-
cial training or experience. They may
have some leeway in the performance
of their work but only within closely
prescribed limits. Employees of this
type may make recommendations on
the basis of the information they de-
velop in the course of their inspections
(as for example, to accept or reject an
insurance risk or a product manufac-
tured to specifications), but these rec-
ommendations are based on the devel-
opment of the facts as to whether there
is conformity with the prescribed
standards. In such cases a decision to
depart from the prescribed standards or
the permitted tolerance is typically
made by the inspector’s superior. The
inspector is engaged in exercising skill
rather than discretion and independent
judgment within the meaning of the
regulations in Subpart A of this part.

(3) A related group of employees usu-
ally called examiners or graders per-
form similar work involving the com-
parison of products with established
standards which are frequently cata-
loged. Often, after continued reference
to the written standards, or through
experience, the employee acquires suf-
ficient knowledge so that reference to
written standards is unnecessary. The
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