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(c)(1) Who regularly and directly as-
sists a proprietor, or an employee em-
ployed in a bona fide executive or ad-
ministrative capacity (as such terms
are defined in the regulations of this
subpart), or

(2) Who performs under only general
supervision work along specialized or
technical lines requiring special train-
ing, experience, or knowledge, or

(3) Who executes under only general
supervision special assignments and
tasks; and

(d) Who does not devote more than 20
percent, or, in the case of an employee
of a retail or service establishment who
does not devote as much as 40 percent,
of his hours worked in the workweek to
activities which are not directly and
closely related to the performance of
the work described in paragraphs (a)
through (c) of this section; and

(e)(1) Who is compensated for his
services on a salary or fee basis at a
rate of not less than $155 per week ($130
per week, if employed by other than
the Federal Government in Puerto
Rico, the Virgin Islands, or American
Samoa), exclusive of board, lodging, or
other facilities, or

(2) Who, in the case of academic ad-
ministrative personnel, is compensated
for services as required by paragraph
(e)(1) of this section, or on a salary
basis which is at least equal to the en-
trance salary for teachers in the school
system, educational establishment, or
institution by which employed: Pro-
vided, That an employee who is com-
pensated on a salary or fee basis at a
rate of not less than $250 per week ($200
per week if employed by other than the
Federal Government in Puerto Rico,
the Virgin Islands, or American
Samoa), exclusive of board, lodging, or
other facilities, and whose primary
duty consists of the performance of
work described in paragraph (a) of this
section, which includes work requiring
the exercise of discretion and inde-
pendent judgment, shall be deemed to
meet all the requirements of this sec-
tion.

[38 FR 11390, May 7, 1973, as amended at 40
FR 7092, Feb. 19, 1975]

EFFecTIVE DATE NOTE: Paragraph (e) in
§541.2 was revised at 46 FR 3013, Jan. 13, 1981.
In accordance with the President’s Memo-
randum of January 29, 1981 (46 FR 11227, Feb.
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6, 1981), the effective date was postponed in-
definitely at 46 FR 11972, Feb. 12, 1981.

The text of paragraph (e) set forth above
remains in effect pending further action by
the issuing agency. The text of the post-
poned regulation appears below.

§541.2 Administrative.

* * * * *

(e)(1) Who is compensated for his services
on a salary or fee basis at a rate of not less
than $225 per week beginning February 13,
1981 and $250 per week beginning February 13,
1983 ($180 per week beginning February 13,
1981 and $200 per week beginning February 13,
1983, if employed by other than the Federal
Government in Puerto Rico, the Virgin Is-
lands, or American Samoa), exclusive of
board, lodging, or other facilities, or

(2) Who, in the case of academic adminis-
trative personnel, is compensated for serv-
ices as required by paragraph (e)(1) of this
section, or on a salary basis which is at least
equal to the entrance salary for teachers in
the school system, educational establish-
ment, or institution by which employed: Pro-
vided, That an employee who is compensated
on a salary or fee basis at a rate of not less
than $320 per week beginning February 13,
1981 and $345 per week beginning February 13,
1983 ($260 per week beginning February 13,
1981 and $285 per week beginning February 13,
1983, if employed by other than the Federal
Government in Puerto Rico, the Virgin Is-
lands, or American Samoa), exclusive of
board, lodging, or other facilities, and whose
primary duty consists of the performance of
work described in paragraph (a) of this sec-
tion, which includes work requiring the exer-
cise of discretion and independent judgment,
shall be deemed to meet all the requirements
of this section.

§541.3 Professional.

The term employee employed in a bona
fide * * * professional capacity in section
13(a)(1) of the Act shall mean any em-
ployee:

(@) Whose primary duty consists of
the performance of:

(1) Work requiring knowledge of an
advance type in a field of science or
learning customarily acquired by a
prolonged course of specialized intel-
lectual instruction and study, as dis-
tinguished from a general academic
education and from an apprenticeship,
and from training in the performance
of routine mental, manual, or physical
processes, or
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(2) Work that is original and creative
in character in a recognized field of ar-
tistic endeavor (as opposed to work
which can be produced by a person en-
dowed with general manual or intellec-
tual ability and training), and the re-
sult of which depends primarily on the
invention, imagination, or talent of the
employee, or

(3) Teaching, tutoring, instructing,
or lecturing in the activity of impart-
ing knowledge and who is employed
and engaged in this activity as a teach-
er in the school system or educational
establishment or institution by which
he is employed, or

(4) Work that requires theoretical
and practical application of highly-spe-
cialized knowledge in computer sys-
tems analysis, programming, and soft-
ware engineering, and who is employed
and engaged in these activities as a
computer systems analyst, computer
programmer, software engineer, or
other similarly skilled worker in the
computer software field, as provided in
§541.303; and

(b) Whose work requires the con-
sistent exercise of discretion and judg-
ment in its performance; and

(c) Whose work is predominantly in-
tellectual and varied in character (as
opposed to routine mental, manual,
mechanical, or physical work) and is of
such character that the output pro-
duced or the result accomplished can-
not be standardized in relation to a
given period of time; and

(d) Who does not devote more than 20
percent of his hours worked in the
workweek to activities which are not
an essential part of and necessarily in-
cident to the work described in para-
graphs (a) through (c) of this section;
and

(e) Who is compensated for services
on a salary or fee basis at a rate of not
less than $170 per week ($150 per week,
if employed by other than the Federal
Government in Puerto Rico, the Virgin
Islands, or American Samoa), exclusive
of board, lodging, or other facilities:
Provided, That this paragraph shall not
apply in the case of an employee who is
the holder of a valid license or certifi-
cate permitting the practice of law or
medicine or any of their branches and
who is actually engaged in the practice
thereof, nor in the case of an employee

§541.3

who is the holder of the requisite aca-
demic degree for the general practice
of medicine and is engaged in an in-
ternship or resident program pursuant
to the practice of medicine or any of
its branches, nor in the case of an em-
ployee employed and engaged as a
teacher as provided in paragraph (a)(3)
of this section: Provided further, That
an employee who is compensated on a
salary or fee basis at a rate of not less
than $250 per week (or $200 per week, if
employed by other than the Federal
Government in Puerto Rico, the Virgin
Islands, or American Samoa), exclusive
of board, lodging, or other facilities,
and whose primary duty consists of the
performance either of work described
in paragraph (a) (1), (3), or (4) of this
section, which includes work requiring
the consistent exercise of discretion
and judgment, or of work requiring in-
vention, imagination, or talent in a
recognized field of artistic endeavor,
shall be deemed to meet all of the re-
quirements of this section: Provided
further, That the salary or fee require-
ments of this paragraph shall not apply
to an employee engaged in computer-
related work within the scope of para-
graph (a)(4) of this section and who is
compensated on an hourly basis at a
rate in excess of 6% times the min-
imum wage provided by section 6 of the
Act.

[38 FR 11390, May 7, 1973, as amended at 40
FR 7092, Feb. 19, 1975; 57 FR 46744, Oct. 9,
1992]

EFFECTIVE DATE NOTE: Paragraph (e) in
§541.3 was revised at 46 FR 3014, Jan. 13, 1981.
In accordance with the President’s Memo-
randum of January 29, 1981 (46 FR 11227, Feb.
6, 1981), the effective date was postponed in-
definitely at 46 FR 11972, Feb. 12, 1981.

The text of paragraph (e) set forth above
remains in effect pending further action by
the issuing agency. The text of the post-
poned regulation appears below.

§541.3 Professional.

* * * * *

(e) Who is compensated for services on a
salary or fee basis at a rate of not less than
$250 per week beginning February 13, 1981 and
$280 per week beginning February 13, 1983
($225 per week beginning February 13, 1981
and $250 per week beginning February 13, 1983
if employed by other than the Federal Gov-
ernment in Puerto Rico, the Virgin Islands,
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§541.5

or American Samoa), exclusive of board,
lodging, or other facilities: Provided, That
this paragraph shall not apply in the case of
an employee who is the holder of a valid li-
cense or certificate permitting the practice
of law or medicine or any of their branches
and who is actually engaged in the practice
thereof, nor in the case of an employee who
is the holder of the requisite academic de-
gree for the general practice of medicine and
is engaged in an internship or resident pro-
gram pursuant to the practice of medicine or
any of its branches, nor in the case of an em-
ployee employed and engaged as a teacher as
provided in paragraph (a)(3) of this section:
Provided further, That an employee who is
compensated on a salary or fee basis at a
rate of not less than $320 per week beginning
February 13, 1981 and $345 per week beginning
February 13, 1983 (or $260 per week beginning
February 13, 1981 and $285 per week beginning
February 13, 1983 if employed by other than
the Federal Government in Puerto Rico, the
Virgin Islands, or American Samoa), exclu-
sive of board, lodging, or other facilities, and
whose primary duty consists of the perform-
ance either of work described in paragraph
(a) (1) or (3) of this section, which includes
work requiring the consistent exercise of dis-
cretion and judgment, or of work requiring
invention, imagination, or talent in a recog-
nized field of artistic endeavor, shall be
deemed to meet all of the requirements of
this section.

§541.5 Outside salesman.

The term employee employed * * * in
the capacity of outside salesman in sec-
tion 13(a)(1) of the Act shall mean any
employee:

(a) Who is employed for the purpose
of and who is customarily and regu-
larly engaged away from his employ-
er’s place or places of business in:

(1) Making sales within the meaning
of section 3(k) of the Act, or

(2) Obtaining orders or contracts for
services or for the use of facilities for
which a consideration will be paid by
the client or customer; and

(b) Whose hours of work of a nature
other than that described in paragraph
(@)(1) or (2) of this section do not ex-
ceed 20 percent of the hours worked in
the workweek by nonexempt employees
of the employer: Provided, That work
performed incidental to and in con-
junction with the employee’s own out-
side sales or solicitations, including in-
cidental deliveries and collections,
shall not be regarded as nonexempt
work.
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§541.5a Special provision for motion
picture producing industry.

The requirement of §8§541.1, 541.2, and
541.3 that the employee be paid “on a
salary basis” shall not apply to an em-
ployee in the motion picture producing
industry who is compensated at a base
rate of at least $200 a week (exclusive
of board, lodging, or other facilities).

EFFECTIVE DATE NOTE: Section 541.5a was
revised at 46 FR 3014, Jan. 13, 1981. In accord-
ance with the President’s Memorandum of
January 29, 1981 (46 FR 11227, Feb. 6, 1981),
the effective date was postponed indefinitely
at 46 FR 11972, Feb. 12, 1981.

The text of §541.5a set forth above remains
in effect pending further action by the
issuing agency. The text of the postponed
regulation appears below.

§541.5a Special provision for motion pic-
ture producing industry.

The requirement of §§541.1, 541.2, and 541.3
that the employee be paid “on a salary basis”
shall not apply to an employee in the motion
picture producing industry who is com-
pensated at a base rate of at least $320 per
week beginning February 13, 1981 and $345 per
week beginning February 13, 1983 (exclusive
of board, lodging, or other facilities).

§541.5b Equal pay provisions of sec-
tion 6(d) of the act apply to execu-

tive, administrative, and profes-
sional employees, and to outside
salesmen.

Effective July 1, 1972, the Fair Labor
Standards Act was amended to include
within the protection of the equal pay
provisions those employees exempt
from the minimum wage and overtime
pay provisions as bona fide executive,
administrative, and professional em-
ployees (including any employee em-
ployed in the capacity of academic ad-
ministrative personnel or teacher in el-
ementary or secondary schools), or in
the capacity of outside salesmen under
section 13(a)(1) of the act. Thus, for ex-
ample, where an exempt administra-
tive employee and another employee of
the establishment are performing sub-
stantially “equal work,” the sex dis-
crimination prohibitions of section 6(d)
are applicable with respect to any wage
differential between those two employ-
ees.

182



