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the professional exemption since they
meet the tests contained in §541.3.
Similarly, accountants who are not
certified public accountants may also
be exempt as professional employees if
they actually perform work which re-
quires the consistent exercise of discre-
tion and judgment and otherwise meet
the tests prescribed in the definition of
“professional” employee. Accounting
clerks, junior accountants, and other
accountants, on the other hand, nor-
mally perform a great deal of routine
work which is not an essential part of
and necessarily incident to any profes-
sional work which they may do. Where
these facts are found such accountants
are not exempt. The title “Junior Ac-
countant,” however, is not determina-
tive of failure to qualify for exemption
any more than the title “Senior Ac-
countant” would necessarily imply that
the employee is exempt.

(9)(1) A requisite for exemption as a
teacher is the condition that the em-
ployee is “employed and engaged” in
this activity as a teacher in the school
system, or educational establishment
or institution by which he is employed.

(2) “Employed and engaged as a
teacher” denotes employment and en-
gagement in the named specific occu-
pational category as a requisite for ex-
emption. Teaching consists of the ac-
tivities of teaching, tutoring, instruct-
ing, lecturing, and the like in the ac-
tivity of imparting knowledge. Teach-
ing personnel may include the fol-
lowing (although not necessarily lim-
ited to): Regular academic teachers’
teachers of kindergarten or nursery
school pupils or of gifted or handi-
capped children; teachers of skilled and
semiskilled trades and occupations;
teachers engaged in automobile driving
instruction; aircraft flight instructors;
home economics teachers; and vocal or
instrumental music instructors. Those
faculty members who are engaged as
teachers but also spend a considerable
amount of their time in extra-
curricular activities such as coaching
athletic teams or acting as moderators
or advisers in such areas as drama,
forensics, or journalism are engaged in
teaching. Such activities are a recog-
nized part of the school’s responsibility
in contributing to the educational de-
velopment of the student.
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(3) Within the public schools of all
the States, certificates, whether condi-
tional or unconditional, have become a
uniform requirement for employment
as a teacher at the elementary and sec-
ondary levels. The possession of an ele-
mentary or secondary teacher’s certifi-
cate provide a uniform means of identi-
fying the individuals contemplated as
being within the scope of the exemp-
tion provided by the statutory lan-
guage and defined in §541.3(a)(3) with
respect to all teachers employed in
public schools and those private
schools who possess State certificates.
However, the private schools of all the
States are not uniform in requiring a
certificate for employment as an ele-
mentary or secondary school teacher
and teacher’s certificates are not gen-
erally necessary for employment as a
teacher in institutions of higher edu-
cation or other educational establish-
ments which rely on other qualifica-
tion standards. Therefore, a teacher
who is not certified but is engaged in
teaching in such a school may be con-
sidered for exemption provided that
such teacher is employed as a teacher
by the employing school or school sys-
tem and satisfies the other require-
ments of §541.3.

(4) Whether certification is condi-
tional or unconditional will not affect
the determination as to employment
within the scope of the exemption con-
templated by this section. There is no
standard terminology within the
States referring to the different kinds
of certificates. The meanings of such
labels as permanent, standard, provi-
sional, temporary, emergency, profes-
sional, highest standard, limited, and
unlimited vary widely. For the purpose
of this section, the terminology affixed
by the particular State in designating
the certificates does not affect the de-
termination of the exempt status of
the individual.

[38 FR 11390, May 7, 1973. Redesignated and
amended at 57 FR 46744, Oct. 9, 1992.]

§541.302 Artistic professions.

(a) The requirements concerning the
character of the artistic type of profes-
sional work are contained in
§541.3(a)(2). Work of this type is origi-
nal and creative in character in a rec-
ognized field of artistic endeavor (as
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opposed to work which can be produced
by a person endowed with general man-
ual or intellectual ability and train-
ing), and the result of which depends
primarily on the invention, imagina-
tion, or talent of the employee.

(b) The work must be “in a recognized
field of artistic endeavor.” This in-
cludes such fields as music, writing,
the theater, and the plastic and graph-
ic arts.

(c)(1) The work must be original and
creative in character, as opposed to
work which can be produced by a per-
son endowed with general manual or
intellectual ability and training. In the
field of music there should be little dif-
ficulty in ascertaining the application
of the requirement. Musicians, com-
posers, conductors, soloists, all are en-
gaged in original and creative work
within the sense of this definition. In
the plastic and graphic arts the re-
quirement is, generally speaking, met
by painters who at most are given the
subject matter of their painting. It is
similarly met by cartoonists who are
merely told the title or underlying con-
cept of a cartoon and then must rely on
their own creative powers to express
the concept. It would not normally be
met by a peron who is employed as a
copyist, or as an “animator” of motion-
picture cartoons, or as a retoucher of
photographs since it is not believed
that such work is properly described as
creative in character.

(2) In the field of writing the distinc-
tion is perhaps more difficult to draw.
Obviously the requirement is met by
essayists or novelists or scenario writ-
ers who choose their own subjects and
hand in a finished piece of work to
their employers (the majority of such
persons are, of course, not employees
but self-employed). The requirement
would also be met, generally speaking,
by persons holding the more respon-
sible writing positions in advertising
agencies.

(d) Another requirement is that the
employee be engaged in work “the re-
sult of which depends primarily on the
invention, imagination, or talent of the
employee.” This requirement is easily
met by a person employed as an actor,
or a singer, or a violinist, or a short-
story writer. In the case of newspaper
employees the distinction here is simi-
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lar to the distinction observed above in
connection with the requirement that
the work be “original and creative in
character.” Obviously the majority of
reporters do work which depends pri-
marily on intelligence, diligence, and
accuracy. It is the minority whose
work depends primarily on “invention,
imaging, or talent.” On the other hand,
this requirement will normally be met
by actors, musicians, painters, and
other artists.

(e)(1) The determination of the ex-
empt or nonexempt status of radio and
television announcers as professional
employees has been relatively difficult
because of the merging of the artistic
aspects of the job with the commercial.
There is considerable variation in the
type of work performed by various an-
nouncers, ranging from predominantly
routine to predominantly exempt
work. The wide variation in earnings
as between individual announcers, from
the highly paid “name” announcer on a
national network who is greatly in de-
mand by sponsors to the staff an-
nouncer paid a comparatively small
salary in a small station, indicates not
only great differences in personality,
voice and manner, but also in some in-
herent special ability or talent which,
while extremely difficult to define, is
nevertheless real.

(2) The duties which many announc-
ers are called upon to perform include:
Functioning as a master of ceremonies;
playing dramatic, comedy, or straight
parts in a program; interviewing; con-
ducting farm, fashion, and home eco-
nomics programs; covering public
events, such as sports programs, in
which the announcer may be required
to ad lib and describe current changing
events; and acting as narrator and
commentator. Such work is generally
exempt. Work such as giving station
identification and time signals, an-
nouncing the names of programs, and
similar routine work is nonexempt
work. In the field of radio entertain-
ment as in other fields of artistic en-
deavor, the status of an employee as a
bona fide professional under §541.3 is in
large part dependent upon whether his
duties are original and creative in
character, and whether they require in-
vention, imagination or talent. The de-
termination of whether a particular
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announcer is exempt as a professional
employee must be based upon his indi-
vidual duties and the amount of ex-
empt and nonexempt work performed,
as well as his compensation.

(f) The field of journalism also em-
ploys many exempt as well as many
nonexempt employees under the same
or similiar job titles. Newspaper writ-
ers and reporters are the principal cat-
egories of employment in which this is
found.

(1) Newspaper writers, with possible
rare exceptions in certain highly tech-
nical fields, do not meet the require-
ments of §541.3(a)(1) for exemption as
professional employees of the “learned”
type. Exemption for newspaper writers
as professional employees is normally
available only under the provisions for
professional employees of the “artistic”
type. Newspaper writing of the exempt
type must, therefore, be “predomi-
nantly original and creative in char-
acter.” Only writing which is analyt-
ical, interpretative or highly individ-
ualized is considered to be creative in
nature. (The writing of fiction to the
extent that it may be found on a news-
paper would also be considered as ex-
empt work.) Newspaper writers com-
monly performing work which is origi-
nal and creative within the meaning of
§541.3 are editorial writers, columnists,
critics, and “top-flight” writers of ana-
lytical and interpretative articles.

(2) The reporting of news, the rewrit-
ing of stories received from various
sources, or the routine editorial work
of a newspaper is not predominantly
original and creative in character with-
in the meaning of §541.3 and must be
considered as nonexempt work. Thus, a
reporter or news writer ordinarily col-
lects facts about news events by inves-
tigation, interview, or personal obser-
vation and writes stories reporting
these events for publication, or sub-
mits the facts to a rewrite man or
other editorial employees for story
preparation. Such work is nonexempt
work. The leg man, the reporter cov-
ering a police beat, the reporter sent
out under specific instructions to cover
a murder, fire, accident, ship arrival,
convention, sport event, etc., are nor-
mally performing duties which are not
professional iIn nature within the
meaning of the act and §541.3.
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(3) Incidental interviewing or inves-
tigation, when it is performed as an es-
sential part of and is necessarily inci-
dent to an employee’s professional
work, however, need not be counted as
nonexempt work. Thus, if a dramatic
critic interviews an actor and writes a
story around the interview, the work of
interviewing him and writing the story
would not be considered as nonexempt
work. However, a dramatic critic who
is assigned to cover a routine news
event such as a fire or a convention
would be doing nonexempt work since
covering the fire or the convention
would not be necessary and incident to
his work as a dramatic critic.

[38 FR 11390, May 7, 1973. Redesignated at 57
FR 46744, Oct. 9, 1992]

§541.303 Computer related occupa-
tions under Public Law 101-583.

(a) Pursuant to Public Law 101-583,
enacted November 15, 1990, §541.3(a)(4)
provides that computer systems ana-
lysts, computer programmers, software
engineers, or other similarly skilled
workers in the computer software field
are eligible for exemption as profes-
sionals under section 13(a)(1) of the
Act. Employees who qualify for this ex-
emption are highly-skilled in computer
systems analysis, programming, or re-
lated work in software functions. Em-
ployees who perform these types of
work have varied job titles. Included
among the more common job titles are
computer programmer, systems ana-
lyst, computer systems analyst, com-
puter programmer analyst, applica-
tions programmer, applications sys-
tems analyst, applications systems an-
alyst/programmer, software engineer,
software specialist, systems engineer,
and systems specialist. These job titles
are illustrative only and the list is not
intended to be all-inclusive. Further,
because of the wide variety of job titles
applied to computer systems analysis
and programming work, job titles
alone are not determinative of the ap-
plicability of this exemption.

(b) To be considered for exemption
under §541.3(a)(4), an employee’s pri-
mary duty must consist of one or more
of the following:

(1) The application of systems anal-
ysis techniques and procedures, includ-
ing consulting with users, to determine
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