
253 

Wage and Hour Division, Labor § 548.100 

the grace period method of computa-
tion is adopted it must be used for each 
successive quarter. 

(52 Stat. 1060, as amended; 29 U.S.C. 201) 

[20 FR 5679, Aug. 6, 1955, as amended at 28 FR 
11266, Oct. 22, 1963; 31 FR 6769, May 6, 1966] 

§ 548.4 Application for authorization of 
a ‘‘basic rate.’’ 

(a) Application may be made by any 
employer or group of employers, for au-
thorization of a basic rate or rates, 
other than those approved under § 548.3. 
Application must be made jointly with 
any collective bargaining representa-
tive of employees covered by the appli-
cation. Application must be made to 
the Administrator of the Wage and 
Hour Division, U.S. Department of 
Labor, Washington, DC 20210. 

(b) Each application shall contain the 
following: 

(1) A statement of the agreement or 
understanding arrived at between the 
employer and employee, including the 
proposed effective date, the term of the 
agreement or understanding, and a 
statement of the applicable overtime 
provisions, and 

(2) A description of the basic rate of 
the method or formula to be used in 
computing the basic rate for the type 
of work or position to which it will be 
applicable, and 

(3) A statement of the kinds of jobs 
or employees covered by the agree-
ment, and 

(4) The facts and reasons relied upon 
to show that the basic rate so estab-
lished is substantially equivalent to 
the average hourly earnings of the em-
ployee, exclusive of overtime pre-
miums, in the particular work over a 
representative period of time. For such 
showing, a basic rate shall be deemed 
‘‘substantially equivalent’’ to the aver-
age hourly earnings of the employee if, 
during a representative period, the em-
ployee’s total overtime earnings cal-
culated at the basic rate in accordance 
with the applicable overtime provi-
sions are substantially equivalent to 
the amount of such earnings when 
computed in accordance with section 
7(a) of the Act on the basis of the em-
ployee’s average hourly earnings for 
each workweek, and 

(5) Such additional information as 
the Administrator may require. 

(c) The Administrator shall require 
that notice of the application be given 
to affected employees in such manner 
as he deems appropriate. The Adminis-
trator shall notify the applicants in 
writing of his decision as to each appli-
cation. 

(d) In authorizing a basic rate pursu-
ant to this part, the Administrator 
shall include such conditions as are 
necessary to insure that the basic rate 
will be used only so long as it is sub-
stantially equivalent to the average 
hourly earnings of the employee, exclu-
sive of overtime premiums, in the par-
ticular work over a representative pe-
riod of time, and such other conditions 
as are necessary or appropriate to in-
sure compliance with the provisions of 
the Act. 

(e) The Administrator may at any 
time, upon his own motion or upon 
written request of any interested party 
setting forth reasonable grounds there-
for, and after a hearing or other oppor-
tunity to interested persons to present 
their views, amend or revoke any au-
thorization granted under this part. 

§ 548.5 Petition for amendment. 

Any person wishing a revision of any 
of the terms of this part may submit in 
writing to the Administrator a petition 
setting forth the changes desired and 
the reasons for proposing them. If, 
after consideration of the petition, the 
Administrator believes that reasonable 
cause for amendment of this part is set 
forth, he shall either schedule a hear-
ing, with due notice to interested par-
ties, or shall make other provisions for 
affording interested parties an oppor-
tunity to present their views either in 
support of or in opposition to the pro-
posed changes. 

Subpart B—Interpretations 

INTRODUCTION 

§ 548.100 Introductory statement. 

(a) This subpart contains material 
explaining and illustrating the terms 
used in subpart A of this part which 
were issued under section 7(g)(3) of the 
Fair Labor Standards Act. The purpose 
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1 The regular rate is the average hourly 
earnings of an employee for a workweek. See 
§§ 778.107 to 778.122 of this chapter on over-
time compensation. Sections 7(g)(1) and 
7(g)(2) of the Act permit overtime compensa-
tion to be computed, under specified condi-
tions, at time and one-half the bona fide 
hourly or piece rate applicable to the work 
performed during the overtime hours. See 
§§ 778.415 to 778.421 of this chapter. 

2 The term ‘‘basic’’ rate as used in this part 
means the rate authorized under section 
7(g)(3) of the Fair Labor Standards Act. Such 
a rate may be used to compute overtime 
compensation under the Walsh-Healey Pub-
lic Contracts Act. (See Rulings and Interpre-
tations No. 3. section 42(e)(1)). However, the 
term ‘‘basic’’ rate in this part should not be 
confused with the more general use of the 
term in the Public Contracts Act to describe 
all rates which may be used to compute over-
time compensation or the use of the term in 
any other statute. 

3 The records which an employer is re-
quired to maintain and preserve for an em-
ployee compensated for overtime hours on 
the basis of a basic rate are described in 
§§ 516.5(b)(5) and 516.21 of this subchapter. 

4 See § 548.302. 
5 See § 548.304. 

of section 7(g)(3) of the Act, and sub-
part A of this part, is to provide an ex-
ception from the requirements of com-
puting overtime pay at the regular 
rate, 1 and to allow, under specific con-
ditions, the use of an established 
‘‘basic’’ rate 2 instead. Basic rates are 
alternatives to the regular rate of pay 
under section 7(a), and their use is op-
tional. The use of basic rates is prin-
cipally intended to simplify book-
keeping and computation of overtime 
pay. 

(b) Section 7(g) of the Fair Labor 
Standards Act provides that an em-
ployer will comply with the overtime 
requirements of the Act if: 

* * * pursuant to an agreement or under-
standing arrived at between the employer 
and the employee before performance of the 
work, the amount paid to the employee for 
the number of hours worked by him in such 
workweek in excess of the maximum work-
week applicable to such employee under such 
subsection [7](a): 

* * * * * 

(3) is computed at a rate not less than one 
and one-half times the rate established by 
such agreement or understanding as the 
basic rate to be used in computing overtime 
compensation thereunder: Provided, That the 
rate so established shall be authorized by 
regulation by the Secretary of Labor as 
being substantially equivalent to the aver-
age hourly earnings of the employee, exclu-
sive of overtime premiums, in the particular 
work over a representative period of time; 
and if (i) the employee’s average hourly 

earnings for the workweek exclusive of pay-
ments described in paragraphs (1) through (7) 
of subsection (e) are not less than the min-
imum hourly rate required by applicable 
law, and (ii) extra overtime compensation is 
properly computed and paid on other forms 
of additional pay required to be included in 
computing the regular rate. 

[20 FR 5680, Aug. 6, 1955, as amended at 26 FR 
7731, Aug. 18, 1961] 

REQUIREMENTS FOR A BASIC RATE 

§ 548.200 Requirements. 
The following conditions must be sat-

isfied if a ‘‘basic’’ rate is to be consid-
ered proper under section 7(g)(3) and 
subpart A of this part. 

(a) Agreement or understanding. There 
must be an agreement or under-
standing establishing a basic rate or 
rates. This agreement must be arrived 
at before performance of the work to 
which it is intended to apply. It may be 
arrived at directly with the employee 
or through his representative. The 
‘‘basic’’ rate method of computing over-
time may be used for as many of the 
employees in an establishment as the 
employer chooses, provided he has 
reached an agreement or understanding 
with these employees prior to the per-
formance of the work. 3 

(b) The rate. The established basic 
rate may be a specified rate or a rate 
which can be derived from the applica-
tion of a specified method of calcula-
tion. For instance, under certain condi-
tions the Regulations permit the use of 
the daily average hourly earnings of 
the employee as a basis for computing 
daily overtime. 4 Thus, a method rather 
than a specific rate is authorized. Also, 
under certain conditions, the cost of a 
single meal a day furnished to employ-
ees may be excluded from the computa-
tion of overtime pay. 5 It is the exclu-
sion of the cost of the meals that is au-
thorized and each employee’s rate of 
pay, whatever it may be—an hourly 
rate, a piece rate or a salary—is his 
basic rate. 
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