§552.6

household work not related to caring
for the children: Provided, however,
That such work is incidental, i.e., does
not exceed 20 percent of the total hours
worked on the particular babysitting
assignment.

§552.6 Companionship services for the
aged or infirm.

As used in section 13(a)(15) of the
Act, the term companionship services
shall mean those services which pro-
vide fellowship, care, and protection
for a person who, because of advanced
age or physical or mental infirmity,
cannot care for his or her own needs.
Such services may include household
work related to the care of the aged or
infirm person such as meal prepara-
tion, bed making, washing of clothes,
and other similar services. They may
also include the performance of general
household work: Provided, however,
That such work is incidental, i.e., does
not exceed 20 percent of the total week-
ly hours worked. The term “compan-
ionship services” does not include serv-
ices relating to the care and protection
of the aged or infirm which require and
are performed by trained personnel,
such as a registered or practical nurse.
While such trained personnel do not
qualify as companions, this fact does
not remove them from the category of
covered domestic service employees
when employed in or about a private
household.

§552.7 Petition for amendment of reg-
ulations.

Any person wishing a revision of any
of the terms of the foregoing regula-
tions may submit in writing to the Ad-
ministrator a petition setting forth the
changes desired, the reasons for pro-
posing the specified changes, and his or
her interest in the matter. No par-
ticular form of petition is required. If,
upon inspection of the petition, the Ad-
ministrator believes that reasonable
cause for amendment of the regula-
tions is set forth, the Administrator
will either schedule a hearing with due
notice to interested parties, or will
make other provision for affording in-
terested parties an opportunity to
present their views, either in support
of or in opposition to the proposed
changes.
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Subpart B—Interpretations

§552.99 Basis for coverage of domestic
service employees.

Congress in section 2(a) of the Act
specifically found that the employment
of persons in domestic service in house-
holds affects commerce. In the legisla-
tive history it was pointed out that
employees in domestic service employ-
ment handle goods such as soaps, mops,
detergents, and vacuum cleaners that
have moved in or were produced for
interstate commerce and also that
they free members of the household to
themselves to engage in activities in
interstate commerce (S. Rep. 93-690,
pp. 21-22). The Senate Committee on
Labor and Public Welfare “took note of
the expanded use of the interstate com-
merce clause by the Supreme Court in
numerous recent cases (particularly
Katzenbach v. McClung, 379 U.S. 294
(1964)),” and concluded “that coverage
of domestic employees is a vital step in
the direction of ensuring that all work-
ers affecting interstate commerce are
protected by the Fair Labor Standards
Act” (S. Rep. 93-690, pp. 21-22).

§552.100 Application of minimum
wage and overtime provisions.

(a)(1) Domestic service employees
must receive for employment in any
household a minimum wage of not less
than that required by section 6(a) of
the Fair Labor Standards Act.

(2) In addition, domestic service em-
ployees who work more than 40 hours
in any one workweek for the same em-
ployer must be paid overtime com-
pensation at a rate not less than one
and one-half times the employee’s reg-
ular rate of pay for such excess hours,
unless the employee is one who resides
in the employer’s household. In the
case of employees who reside in the
household where they are employed,
section 13(b)(21) of the Act provides an
overtime, but not a minimum wage, ex-
emption. See §552.102.

(b) In meeting the wage responsibil-
ities imposed by the Act, employers
may take appropriate credit for the
reasonable cost or fair value, as deter-
mined by the Administrator, of food,
lodging and other facilities custom-
arily furnished to the employee by the
employer such as drugs, cosmetics,
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drycleaning, etc. See S. Rep. 93-690, p.
19, and section 3(m) of the Act. Credit
may be taken for the reasonable cost
or fair value of these facilities only
when the employee’s acceptance of
them is voluntary and uncoerced. See
regulations, part 531. Where uniforms
are required by the employer, the cost
of the uniforms and their care may not
be included in such credit.

(c) For enforcement purposes, the Ad-
ministrator will accept a credit taken
by the employer of up to 37.5 percent of
the statutory minimum hourly wage
for a breakfast (if furnished), up to 50
percent of the statutory minimum
hourly wage for a lunch (if furnished),
and up to 62.5 percent of the statutory
minimum hourly wage for a dinner (if
furnished), which meal credits when
combined do not in total exceed 150
percent of the statutory minimum
hourly wage for any day. Nothing here-
in shall prevent employers from cred-
iting themselves with the actual cost
or fair value of furnishing meals,
whichever is less, as determined in ac-
cordance with part 531 of this chapter,
if such cost or fair value is different
from the meal credits specified above:
Provided, however, that employers keep,
maintain and preserve (for a period of 3
years) the records on which they rely
to justify such different cost figures.

(d) In the case of lodging furnished to
live-in domestic service employees, the
Administrator will accept a credit
taken by the employer of up to seven
and one-half times the statutory min-
imum hourly wage for each week lodg-
ing is furnished. Nothing herein shall
prevent employers from crediting
themselves with the actual cost or fair
value of furnishing lodging, whichever
is less, as determined in accordance
with part 531 of this chapter, if such
cost or fair value is different from the
amount specified above, provided, how-
ever, that employers keep, maintain,
and preserve (for a period of 3 years)
the records on which they rely to jus-
tify such different cost figures. In de-
termining reasonable cost or fair value,

§552.102

the regulations and rulings in 29 CFR
part 531 are applicable.

(Sec. 29(b), 88 Stat. 76; (29 U.S.C. 206(f)); Sec-
retary’s Order No. 16-75, dated Nov. 25, 1975
(40 FR 55913), and Employment Standards
Order No. 76-2, dated Feb. 23, 1976 (41 FR
9016))

[40 FR 7405, Feb. 20, 1975, as amended at 44
FR 6716, Feb. 2, 1979; 60 FR 46768, Sept. 8,
1995]

§552.101 Domestic
ment.

(a) The definition of domestic service
employment contained in §552.3 is de-
rived from the regulations issued under
the Social Security Act (20 CFR
404.1057) and from “the generally ac-
cepted meaning” of the term. Accord-
ingly, the term includes persons who
are frequently referred to as “private
household workers.” See S. Rep. 93-690,
p. 20. The domestic service must be per-
formed in or about the private home of
the employer whether that home is a
fixed place of abode or a temporary
dwelling as in the case of an individual
or family traveling on vacation. A sep-
arate and distinct dwelling maintained
by an individual or a family in an
apartment house, condominium or
hotel may constitute a private home.

(b) Employees employed in dwelling
places which are primarily rooming or
boarding houses are not considered do-
mestic service employees. The places
where they work are not private homes
but commercial or business establish-
ments. Likewise, employees employed
in connection with a business or profes-
sional service which is conducted in a
home (such as a real estate, doctor’s,
dentist’s or lawyer’s office) are not do-
mestic service employees.

(c) In determining the total hours
worked, the employer must include all
time the employee is required to be on
the premises or on duty and all time
the employee is suffered or permitted
to work. Special rules for live-in do-
mestic service employees are set forth
in §552.102.

[40 FR 7405, Feb. 20, 1975, as amended at 60
FR 46768, Sept. 8, 1995]

service employ-

§552.102 Live-in domestic service em-
ployees.

(a) Domestic service employees who

reside in the household where they are
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