Wage and Hour Division, Labor

amendments broadened coverage by ex-
tending it to other employees of the
construction industry on an “enter-
prise” basis, as explained in §776.22a.
Employees covered under the prin-
ciples discussed in this subpart remain
covered under the Act as amended;
however, an employee who would not
be individually covered under the prin-
ciples discussed in this subpart may
now be subject to the Act if he is em-
ployed in an enterprise engaged in cov-
ered construction as defined in the
amendments.

[35 FR 5543, Apr. 3, 1970]
ENTERPRISE COVERAGE

§776.22a Extension of coverage to em-
ployment in certain enterprises.

Whether or not individually covered
on the traditional basis, an employee is
covered on an “enterprise” basis by the
Act as amended in 1961 and 1966 if he is
“employed in an enterprise engaged in
commerce or in the production of goods
for commerce” as defined in section 3
(r), (s), of the Act. “Enterprise” is de-
fined generally by section 3(r) to mean
“the related activities performed (ei-
ther through unified operation or com-
mon control) by any person or persons
for a common business purpose, and in-
cludes all such activities whether per-
formed in one or more establishments
or by one or more corporate or other
organizational units.” If an “enterprise”
as thus defined is an “enterprise en-
gaged in commerce or in the produc-
tion of goods for commerce” as defined
and described in section 3(s) of the Act
as amended, any employee employed in
such enterprise is subject to the provi-
sions of the Act to the same extent as
if he were individually engaged “in
commerce or in the production of goods
for commerce”, unless specifically ex-
empt, section 3(s), insofar as pertinent
to the construction industry, reads as
follows:

Enterprise engaged in commerce or in the
production of goods for commerce means an
enterprise which has employees engaged in
commerce or in the production of goods for
commerce, including employees handling,
selling, or otherwise working on goods that

§776.22b

have been moved in or produced for com-
merce by any person, and which:

* * * * *

(3) Is engaged in the business of construc-
tion or reconstruction, or both.

Questions of “enterprise coverage” in
the construction industry which are
not answered in published statements
of the Department of Labor may be ad-
dressed to the Administrator of the
Wage and Hour Division, Department
of Labor, Washington, DC 20210, or as-
sistance may be requested from any of
the Regional or District Offices of the
Division.

[35 FR 5543, Apr. 3, 1970]

INDIVIDUAL EMPLOYEE COVERAGE IN THE
CONSTRUCTION INDUSTRY

§776.22b Guiding principles.

(a) Scope of bulletin and general cov-
erage statement. This subpart contains
the opinions of the Administrator of
the Wage and Hour Division with re-
spect to the applicability of the Fair
Labor Standards Act to employees en-
gaged in the building and construction
industry. The provisions of the Act ex-
pressly make its application dependent
on the character of an employee’s ac-
tivities, that is, on whether he is en-
gaged “in commerce” or in the “produc-
tion of goods for commerce including
any closely related process or occupa-
tion directly essential to such produc-
tion.” Under either of the two pre-
scribed areas of covered work, coverage
cannot be determined by a rigid or
technical formula. The United States
Supreme Court has said of both phases
that coverage must be given “a liberal
construction” determined “by practical
considerations, not by technical con-
ceptions.”t The Court has specifically
rejected the technical “new construc-
tion” concept, as a reliable test for de-
termining coverage under this Act.?

So far as construction work specifi-
cally is concerned, the courts have cast
the relevant tests for determining the

1Mitchell v. Vollmer & Co., 349 U.S. 427;
Kirschbaum Co. v. Walling, 316 U.S. 517; Alstate
Construction Co. v. Durkin, 345 U.S. 13.

2Mitchell v. Vollmer & Co., ante.

391



