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Wage and Hour Division, Labor § 778.211 

period. The amount of the bonus is 
merely added to the other earnings of 
the employee (except statutory exclu-
sions) and the total divided by total 
hours worked. Under many bonus 
plans, however, calculations of the 
bonus may necessarily be deferred over 
a period of time longer than a work-
week. In such a case the employer may 
disregard the bonus in computing the 
regular hourly rate until such time as 
the amount of the bonus can be 
ascertained. Until that is done he may 
pay compensation for overtime at one 
and one-half times the hourly rate paid 
by the employee, exclusive of the 
bonus. When the amount of the bonus 
can be ascertained, it must be appor-
tioned back over the workweeks of the 
period during which it may be said to 
have been earned. The employee must 
then receive an additional amount of 
compensation for each workweek that 
he worked overtime during the period 
equal to one-half of the hourly rate of 
pay allocable to the bonus for that 
week multiplied by the number of stat-
utory overtime hours worked during 
the week. 

(b) Allocation of bonus where bonus 
earnings cannot be identified with par-
ticular workweeks. If it is impossible to 
allocate the bonus among the work-
weeks of the period in proportion to 
the amount of the bonus actually 
earned each week, some other reason-
able and equitable method of alloca-
tion must be adopted. For example, it 
may be reasonable and equitable to as-
sume that the employee earned an 
equal amount of bonus each week of 
the period to which the bonus relates, 
and if the facts support this assump-
tion additional compensation for each 
overtime week of the period may be 
computed and paid in an amount equal 
to one-half of the average hourly in-
crease in pay resulting from bonus al-
located to the week, multiplied by the 
number of statutory overtime hours 
worked in that week. Or, if there are 
facts which make it inappropriate to 
assume equal bonus earnings for each 
workweek, it may be reasonable and 
equitable to assume that the employee 
earned an equal amount of bonus each 
hour of the pay period and the result-
ant hourly increase may be determined 
by dividing the total bonus by the 

number of hours worked by the em-
ployee during the period for which it is 
paid. The additional compensation due 
for the overtime workweeks in the pe-
riod may then be computed by multi-
plying the total number of statutory 
overtime hours worked in each such 
workweek during the period by one- 
half this hourly increase. 

§ 778.210 Percentage of total earnings 
as bonus. 

In some instances the contract or 
plan for the payment of a bonus may 
also provide for the simultaneous pay-
ment of overtime compensation due on 
the bonus. For example, a contract 
made prior to the performance of serv-
ices may provide for the payment of 
additional compensation in the way of 
a bonus at the rate of 10 percent of the 
employee’s straight-time earnings, and 
10 percent of his overtime earnings. In 
such instances, of course, payments ac-
cording to the contract will satisfy in 
full the overtime provisions of the Act 
and no recomputation will be required. 
This is not true, however, where this 
form of payment is used as a device to 
evade the overtime requirements of the 
Act rather than to provide actual over-
time compensation, as described in 
§§ 778.502 and 778.503. 

§ 778.211 Discretionary bonuses. 
(a) Statutory provision. Section 7(e) 

(3)(a) of the Act provides that the reg-
ular rate shall not be deemed to in-
clude ‘‘sums paid in recognition of serv-
ices performed during a given period if 
* * * (a) both the fact that payment is 
to be made and the amount of the pay-
ment are determined at the sole discre-
tion of the employer at or near the end 
of the period and not pursuant to any 
prior contract, agreement, or promise 
causing the employee to expect such 
payments regularly * * *’’. Such sums 
may not, however, be credited toward 
overtime compensation due under the 
Act. 

(b) Discretionary character of excluded 
bonus. In order for a bonus to qualify 
for exclusion as a discretionary bonus 
under section 7(e)(3)(a) the employer 
must retain discretion both as to the 
fact of payment and as to the amount 
until a time quite close to the end of 
the period for which the bonus is paid. 
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