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prior or amended enterprise definition
of the Act, except those who may be
denied one or both of these benefits by
virtue of some specific exemption pro-
vision of the Act. Of special interest to
the retailer in a covered enterprise is
the exemption from the minimum wage
and overtime provisions for certain
small retail or service establishments
of such enterprise. This exemption is
applicable under the conditions and
subject to exceptions stated in section
13(a) (2) of the Act to any retail or
service establishment which has an an-
nual dollar volume of sales of less than
$250,000 (exclusive of certain excise
taxes) even if the establishment is a
part of an enterprise that is covered by
the Act. This exemption and other ex-
emptions of particular interest to re-
tailers and their employees are dis-
cussed in subparts D and E of this part.
The child labor provisions as they
apply to retail or service businesses are
discussed in subpart F of this part.

§779.101 Guiding principles for apply-
ing coverage and exemption provi-
sions.

It is clear that Congress intended the
Fair Labor Standards Act to be broad
in its scope. “Breadth of coverage is
vital to its mission.” (Powell v. U.S.
Cartridge Co., 339 U.S. 497.) An employer
who claims an exemption under the
Act has the burden of showing that it
applies. (Walling v. General Industries
Co., 330 U.S. 545; Mitchell v. Kentucky
Finance Co., 359 U.S. 290; Fleming v.
Hawkeye Pearl Button Co., 113 F. 2d 52.)
Conditions specified in the language of
the Act are “explicit prerequisites to
exemption.” (Arnold v. Kanowsky, 361
U.S. 388.) “The details with which the
exemptions in this Act have been made
preclude their enlargement by implica-
tion.” (Addison v. Holly Hill, 322 U.S. 60;
Maneja v. Waialua, 349 U.S. 254.) Ex-
emptions provided in the Act “are to be
narrowly construed against the em-
ployer seeking to assert them” and
their application limited to those who
come plainly and unmistakably within
their terms and spirit; this restricted
or narrow construction of the exemp-
tions is necessary to carry out the
broad objectives for which the Act was
passed. (Phillips v. Walling, 324 U.S. 490;
Mitchell v. Kentucky Finance Co., supra;
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Arnold v. Kanowsky, supra; Calaf v.
Gonzalez, 127 F. 2d 934; Bowie v. Gon-
zalez, 117 F. 2d 11; Mitchell v. Stinson,
217 F. 2d 210; Fleming v. Hawkeye Pearl
Button Co., 113 F. 2d 52.)

§779.102

The Act has applied since 1938 and
continues to apply to all employees,
not specifically exempted, who are en-
gaged: (a) In interstate or foreign com-
merce or (b) in the production of goods
for such commerce, which is defined to
include any closely related process or
occupation directly essential to such
production. (See §§779.12-779.16 for defi-
nitions governing the scope of this cov-
erage.) Prior to the 1961 amendments a
retailer was not generally concerned
with the coverage provisions as they
applied to his individual employees be-
cause retail or service establishments
ordinarily were exempt. However, in
some cases such coverage was applica-
ble as where employees were employed
in central offices of warehouses of re-
tail chain store systems and, therefore,
were not exempt. (See §779.118.) Some
exemptions for retail or service estab-
lishments were narrowed as a result of
the 1961 amendments and further re-
vised or eliminated by the 1966 amend-
ments effective February 1, 1967. There-
fore, discussion of the individual cov-
erage provisions of the Act is pertinent
and this subpart will discuss briefly the
principles of such coverage with par-
ticular reference to employment in the
retail or service trades. A more com-
prehensive discussion with respect to
employees engaged in commerce or in
the production of goods for commerce
may be found in part 776 of this chap-
ter, the general coverage bulletin.

Scope of this subpart.

EMPLOYEES ENGAGED IN COMMERCE OR
IN THE PRODUCTION OF GOODS FOR
COMMERCE

§779.103 Employees “engaged in com-
merce.”

Employees are “engaged in com-
merce” within the meaning of the Act
when they are performing work involv-
ing or related to the movement of per-
sons or things (whether tangibles or in-
tangibles, and including information
and intelligence) among the several
States or between any State and any
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place outside thereof. (The statutory
definition of commerce is contained in
section 3(b) of the Act and is set forth
in §779.12.) The courts have made it
clear that this includes every employee
employed in the channels of such com-
merce or in activities so closely related
to this commerce, as to be considered a
part of it as a practical matter. (Court
cases are cited in the discussion of this
term in §§776.9—776.13 of this chapter).
Typically, but not exclusively, employ-
ees engaged in interstate or foreign
commerce include employees in dis-
tributing industries, such as whole-
saling or retailing, who sell, handle or
otherwise work on goods moving in
interstate commerce as well as workers
who order, receive, pack, ship, or keep
records of such goods; clerical and
other workers who regularly use the
mails, telephone or telegraph for inter-
state communication; and employees
who regularly travel across State lines
while working.

§779.104 Employees “engaged in the
production of goods for commerce.”

The activities constituting “produc-
tion” within the meaning of the phrase
“engaged in * * * the production of
goods for commerce” are defined in sec-
tion 3(j) of the Act. (The statutory defi-
nition is set forth in §779.13.) The han-
dling or otherwise working on goods in-
tended for shipment out of the State,
directly or indirectly, in engagement
in the “production” of goods for com-
merce. Thus, employees in retail stores
who sell, pack, or otherwise work on
goods which are to be shipped or deliv-
ered outside of the State are engaged
in the production of goods for com-
merce. Typically, but not exclusively,
employees engaged in the production of
goods for interstate or foreign com-
merce, include those who work in man-
ufacturing, processing and distributing
establishments, including wholesale or
retail establishments, that produce
goods for interstate or foreign com-
merce. This includes everyone, includ-
ing office, management, sales and ship-
ping personnel, and maintenance, cus-
todial and protective employees,
whether they are employed by the pro-
ducer or an intermediary. Employees
may be covered even if their employer
does not ship his goods directly in such

§779.106

commerce. The goods may leave the
State through another firm. The work-
ers may produce goods which become a
part or ingredient of goods shipped in
interstate or foreign commerce by an-
other firm. Also covered are workers
who are engaged in a closely related
process or occupation directly essen-
tial to such production. (See §779.105.)

§779.105 Employees engaged in activi-
ties “closely related” and “directly
essential” to the production of
goods for commerce.

Some employees are covered because
their work, although not actually a
part of such production, is “closely re-
lated” and “directly essential” to it.
This group of employees includes book-
keepers, stenographers, clerks, ac-
countants and auditors and other office
and white collar workers, and employ-
ees doing payroll, timekeeping and
time study work for the producer of
goods; employees in the personnel,
labor relations, advertising, promotion,
and public relations activities of the
producing enterprise; work instructors
for the producer; employees maintain-
ing, servicing, repairing or improving
the buildings, machinery, equipment,
vehicles or other facilities used in the
production of goods for commerce, and
such custodial and protective employ-
ees as watchmen, guards, firemen, pa-
trolmen, caretakers, stockroom work-
ers, and warehousemen; and transpor-
tation workers bringing supplies, mate-
rials, or equipment to the producer’s
premises, removing waste materials
therefrom, or transporting materials or
other goods, or performing such other
transportation activities, as the needs
of production may require. These ex-
amples are illustrative, rather than ex-
haustive, of the group of employees of
a producer who are “engaged in the pro-
duction of goods for commerce” by rea-
son of performing activities closely re-
lated and directly essential to such
production.

§779.106 Employees employed by an
independent employer.

Where the work of an employee
would be closely related and directly
essential to the production of goods for
commerce if he were employed by a
producer of the goods, the mere fact
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