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may be a “farmer” (see Mitchell v. Budd,
350 U.S. 473). This is so even where it
operates “what might be called the ag-
ricultural analogue of the modern in-
dustrial assembly line” (Maneja v.
Waialua, 349 U.S. 254).

§780.131 Operations which constitute
one a “farmer.”

Generally, an employer must under-
take farming operations of such scope
and significance as to constitute a dis-
tinct activity, for the purpose of yield-
ing a farm product, in order to be re-
garded as a “farmer.” It does not nec-
essarily follow, however, that any em-
ployer is a “farmer” simply because he
engages in some actual farming oper-
ations of the type specified in section
3(f). Thus, one who merely harvests a
crop of agricultural commodities is not
a “farmer” although his employees who
actually do the harvesting are em-
ployed in “agriculture” in those weeks
when exclusively so engaged. As a gen-
eral rule, a farmer performs his farm-
ing operations on land owned, leased,
or controlled by him and devoted to his
own use. The mere fact, therefore, that
an employer harvests a growing crop,
even under a partnership agreement
pursuant to which he provides credit,
advisory or other services, is not gen-
erally considered to be sufficient to
qualify the employer so engaged as a
“farmer.” Such an employer would
stand, in packing or handling the prod-
uct, in the same relationship to the
produce as if it were from the fields or
groves of an independent grower. One
who engaged merely in practices which
are incidental to farming is not a
“farmer.” For example, a company
which merely prepares for market,
sells, and ships flowers and plants
grown and cultivated on farms by af-
filiated corporations is not a “farmer.”
The fact that one has suspended actual
farming operations during a period in
which he performs only practices inci-
dental to his part or prospective farm-
ing operations does not, however, pre-
clude him from qualifying as a “farm-
er.” One otherwise qualified as a farmer
does not lose his status as such because
he performs farming operations on land
which he does not own or control, as in
the case of a cattleman using public
lands for grazing.

§780.133

§780.132 Operations must be
formed “by” a farmer.

per-

“Farmer” includes the employees of a
farmer. It does not include an employer
merely because he employs a farmer or
appoints a farmer as his agent to do
the actual work. Thus, the stripping of
tobacco, i.e., removing leaves from the
stalk, by the employees of an inde-
pendent warehouse is not a practice
performed “by a farmer” even though
the warehouse acts as agent for the to-
bacco farmer or employs the farmer in
the stripping operations. One who
merely performs services or supplies
materials for farmers in return for
compensation in money or farm prod-
ucts is not a “farmer.” Thus, a person
who provides credit and management
services to farmers cannot qualify as a
“farmer” on that account. Neither can a
repairman who repairs and services
farm machinery qualify as a “farmer”
on that basis. Where crops are grown
under contract with a person who pro-
vides a market, contributes counsel
and advice, make advances and other-
wise assists the grower who actually
produces the crop, it is the grower and
not the person with whom he contracts
who is the farmer with respect to that
crop (Mitchell v. Huntsville Nurseries, 267
F. 2d 286).

§780.133 Farmers’
“farmer.”

cooperative as a

(a) The phrase “by a farmer” covers
practices performed either by the farm-
er himself or by the farmer through his
employees. Employees of a farmers’ co-
operative association, however, are em-
ployed not by the individual farmers
who compose its membership or who
are its stockholders, but by the cooper-
ative association itself. Cooperative as-
sociations whether in the corporate
form or not, are distinct, separate enti-
ties from the farmers who own or com-
pose them. The work performed by a
farmers’ cooperative association is not
work performed “by a farmer” but for
farmers. Therefore, employees of a
farmers’ cooperative association are
not generally engaged in any practices
performed “by a farmer” within the
meaning of section 3(f) (Farmers Res-
ervoir Co. v. McComb, 337 U.S. 755; Gold-
berg v. Crowley Ridge Ass’n., 295 F. 2d 7;
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§780.134

McComb v. Puerto Rico Tobacco Mar-
keting Co-op Ass’n., 80 F. Supp. 953, 181
F. 2d 697). The legislative history of the
Act supports this interpretation. Stat-
utes usually cite farmers’ cooperative
associations in express terms if it is in-
tended that they be included. The
omission of express language from the
Fair Labor Standards Act is significant
since many unsuccessful attempts were
made on the floor of Congress to secure
special treatment for such coopera-
tives.

(b) It is possible that some farmers’
cooperative associations may them-
selves engage in actual farming oper-
ations to an extent and under cir-
cumstances sufficient to qualify as a
“farmer.” In such case, any of their em-
ployees who perform practices as an in-
cident to or in conjunction with such
farming operations are employed in
“agriculture.”

PRACTICES PERFORMED “ON A FARM”

§780.134 Performance “on a farm” gen-
erally.

If a practice is not performed by a
farmer, it must, among other things,
be performed “on a farm” to come with-
in the secondary meaning of “agri-
culture” in section 3(f). Any practice
which cannot be performed on a farm,
such as “delivery to market,” is nec-
essarily excluded, therefore, when per-
formed by someone other than a farmer
(see Farmers Reservoir Co. v. McComb,
337 U.S. 755; Chapman v. Durkin, 214 F.
2d 360, cert. denied 348 U.S. 897; Fort
Mason Fruit Co. v. Durkin, 214 F. 2d 363,
cert. denied 348 U.S. 897). Thus, em-
ployees of an alfalfa dehydrator en-
gaged in hauling chopped or unchopped
alfalfa away from the farms to the de-
hydrating plant are not employed in a
practice performed “on a farm.”

§780.135 Meaning of “farm.”

A “farm” is a tract of land devoted to
the actual farming activities included
in the first part of section 3(f). Thus,
the gathering of wild plants in the
woods for transplantation in a nursery
is not an operation performed “on a
farm.” (For a further discussion, see
§780.207.) The total area of a tract oper-
ated as a unit for farming purposes is
included in the “farm,” irrespective of
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the fact that some of this area may not
be utilized for actual farming oper-
ations (see NLRB v. Olaa Sugar Co., 242
F. 2d 714; In re Princeville Canning Co.,
14 WH Cases 641 and 762). It is immate-
rial whether a farm is situated in the
city or in the country. However, a
place in a city where no primary farm-
ing operations are performed is not a
farm even if operated by a farmer
(Mitchell v. Huntsville Nurseries, 267 F.
2d 286).

§780.136 Employment in practices on
a farm.

Employees engaged in building ter-
races or threshing wheat and other
grain, employees engaged in the erec-
tion of silos and granaries, employees
engaged in digging wells or building
dams for farm ponds, employees en-
gaged in inspecting and culling flocks
of poultry, and pilots and flagmen en-
gaged in the aerial dusting and spray-
ing of crops are examples of the types
of employees of independent contrac-
tors who may be considered employed
in practices performed “on a farm.”
Whether such employees are engaged in
“agriculture” depends, of course, on
whether the practices are performed as
an incident to or in conjunction with
the farming operations on the par-
ticular farm, as discussed in §§780.141
through 780.147; that is, whether they
are carried on as a part of the agricul-
tural function or as a separately orga-
nized productive activity (8§8780.104
through 780.144). Even though an em-
ployee may work on several farms dur-
ing a workweek, he is regarded as em-
ployed “on a farm” for the entire work-
week if his work on each farm pertains
solely to farming operations on that
farm. The fact that a minor and inci-
dental part of the work of such an em-
ployee occurs off the farm will not af-
fect this conclusion. Thus, an employee
may spend a small amount of time
within the workweek in transporting
necessary equipment for work to be
done on farms. Field employees of a
canner or processor of farm products
who work on farms during the planting
and growing season where they super-
vise the planting operations and con-
sult with the grower on problems of
cultivation are employed in practices
performed “on a farm” so long as such
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