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§783.37 Enforcement policy for non-
seaman’s work.

In the enforcement of the Act, an em-
ployee will be regarded as “employed as
a seaman” if his work as a whole meets
the test stated in §783.31, even though
during the workweek he performs some
work of a nature other than that which
characterizes the service of a seaman,
if such nonseaman’s work is not sub-
stantial in amount. For enforcement
purposes, the Administrator’s position
is that such differing work is “substan-
tial” if it occupies more than 20 percent
of the time worked by the employee
during the workweek.

WHAT IS AN “AMERICAN VESSEL”

§783.38 Statutory definition of “Amer-
ican vessel”.

The provisions of section 6(b)(2) pre-
scribe special methods for computing
minimum wages and hours worked
under the Act which are applicable
only to seamen who are employed on
American vessels. An “American ves-
sel”, which would appear to signify a
vessel of the United States as distin-
guished from a foreign vessel, “in-
cludes”, under the terms of the defini-
tion in section 3(p) of the Act, “any ves-
sel which is documented or numbered
under the laws of the United States.”
The Department of the Treasury, Bu-
reau of Customs and the United States
Coast Guard, respectively, are respon-
sible for documentation and numbering
of vessels.

§783.39 “Vessel” includes all means of
water transportation.

Since the Act does not define “vessel”
it is appropriate to apply the difinition
of “vessel” as set forth in the United
States Code (1 U.S.C. 3). The Code de-
fines “vessel” as including “every de-
scription of watercraft or other artifi-
cial contrivance used, or capable of
being used, as a means of transpor-
tation on water”. But the Federal Boat-
ing Act of 1958, (under which the U.S.
Coast Guard is responsible for num-
bering vessels) and the Documentation
Regulations administered by the Bu-
reau of Customs, utilize this basic defi-
nition, with the addition of specific ex-
clusions for “seaplanes” and “aircraft”
(46 U.S.C. 527; 19 CFR 3.1(a)).

§783.42

§783.40

A vessel “documented * * * under the
laws of the United States” is typically
a vessel which has been registered, en-
rolled and licensed, or licensed by the
Bureau of Customs under the laws of
the United States (46 U.S.C. 11, 193, 251-
252, 258, 840). Although Bureau of Cus-
toms regulations provide for three
types of documentations, distinctions
between the categories of vessels sub-
ject to them are immaterial for the
purposes of the Fair Labor Standards
Act, since a vessel with any of the
three kinds of documentation is an
“American vessel” within the section
3(p) definition. Generally, any vessel of
five net tons or more which is owned
by a citizen of the United States is
“entitled to” documentation. Complete
information on the documentation re-
quirements may be found in 19 CFR
part 3.

§783.41

A vessel “numbered under the laws of
the United States” means a vessel num-
bered pursuant to the provisions of
Federal law, including vessels num-
bered under any State numbering sys-
tem approved by the Secretary of the
Department wunder which the U.S.
Coast Guard is operating, in accord-
ance with section 2(c) of the Federal
Boating Act of 1958 (46 U.S.C. 527-527h).
Generally, any vessel, which is not re-
quired to have and does not have, a
valid marine document issued by the
Bureau of Customs and is propelled by
machinery of more than 10 horsepower,
whether or not such machinery is the
principal source of propulsion, is re-
quired to be numbered in conformity
with the Federal Boating Act of 1958 if
it uses the navigable waters of the
United States, its Territories, or the
District of Columbia, or is owned in a
State and uses the high seas (46 U.S.C.
527(a)). The requirements and proce-
dures of this Act are explained in detail
in 46 CFR part 170.

§783.42 Vessels neither “documented”
nor “numbered”.

An “American vessel” on which em-
ployment as a seaman is subject to the
minimum wage under the provisions of
section 6(b)(2) and section 13(a)(14) is
not limited by the language of the Act

“Documented” vessel.

“Numbered” vessel.
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§783.43

to those vessels which are “docu-
mented” or “numbered” as described
above in §§783.40 and 783.41. Since the
term “American vessel” has tradition-
ally been applied to regularly docu-
mented vessels (see U.S. v. Rogers, 27
Fed. Cas. 890; Badger v. Entierrez, 111
U.S. 734; 18 Op. A.G. 234 (1885); 48 Am.
Jur. 40), the inclusion of numbered ves-
sels in the statutory definition of
“American vessel” would indicate that
the work “includes” is used in the sense
of “embracing”, as an enlargement and
not as a word of limitation. The term
may therefore apply to other vessels
that do not fall within the illustrations
given. For example, neither the docu-
menting laws nor the numbering laws
apply to vessels plying the purely in-
ternal waters of a State which do not
join up with navigable waters touching
on another State (19 CFR 3.5(a)(4); 33
CFR 2.10-5), but, nevertheless, the Fair
Labor Standards Act does apply Iin
those areas and it clearly would not
comport with the remedial purpose of
the Act to exclude from its minimum
wage provisions seamen engaged in
commerce or in the production of goods
for commerce in those areas though
the vessels are not documented or
numbered. On the contrary, the legisla-
tive history shows the affirmative pur-
pose to improve, though to a limited
extent, the status of seamen (Sen. Rep.
No. 145, 87th Cong., 1st sess., p. 32, 50).

COMPUTATION OF WAGES AND HOURS

§783.43 Computation of seaman’s min-
imum wage.

Section 6(b) requires, under para-
graph (2) of the subsection, that an em-
ployee employed as a seaman on an
American vessel be paid wages at not
less than the rate which will provide to
the employee, for the period covered by
the wage payment, wages which are
equal to compensation for all hours on
duty in such period at the hourly rate
prescribed for employees newly covered
by the Act’s minimum wage require-
ments by reason of the 1961 Amend-
ments (see 8§783.23 and 783.26). Al-
though the Act takes the workweek as
the unit of time to be used in deter-
mining compliance with the minimum
wage of overtime requirements and in
applying the exemptions, Congress, in

29 CFR Ch. V (7-1-04 Edition)

recognition of the unique working con-
ditions of seamen and of the customs in
the industry, made this special provi-
sion. Under section 6(b)(2) periods other
than a workweek may be used, in ac-
cordance with established customs in
the industry, as the basis for calcu-
lating wages for covered seamen pro-
vided the wages equal the compensa-
tion at the applicable minimum hourly
rate which would be due to the em-
ployee for his hours actually spent on
duty in the period. This would mean
that the wage period may properly
cover, for example, the period of a
month or of a voyage so long as the
seaman receives at the appropriate
time compensation at least equal to
the prescribed minimum rate for each
compensable hour in that pay period.
(See also §531.26 of this chapter con-
cerning requirements of other laws
governing calculation of wages and fre-
quency and manner of payment.) To il-
lustrate, where seamen have custom-
arily been paid monthly under an ar-
rangement to perform seamen’s duties
during stipulated periods and to be off
duty during stipulated periods during
the month, if such a seaman works 300
hours during the month and receives
his monthly compensation in an
amount equal to a payment for that
number of hours at the applicable min-
imum rate, there would be compliance
with the requirements of section
6(b)(2). The fact that this seaman
works a varying number of hours dur-
ing the weeks comprising the monthly
period or that the monthly compensa-
tion is disbursed in two or four partial
payments to the seaman during the
month would not warrant a contrary
conclusion.

§783.44 Board and lodging as wages.

The wages for the period covered by
the wage payment include all remu-
neration for employment paid to or on
behalf of the employee for all hours ac-
tually on duty intended to be com-
pensated by such wage payment. The
reasonable cost or fair value, as deter-
mined by the Secretary of Labor pursu-
ant to section 3(m) of the Act, of board
and lodging furnished the employee
during such period, if customarily fur-
nished by the employer to his employ-
ees, is also included as part of the
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