§784.112

which specifically enumerate the com-
modities on which exempt operations
were intended to be performed. Con-
sequently, in such situations all oper-
ations performed on the mixed prod-
ucts at and from the time of the addi-
tion of the foreign ingredients, includ-
ing those activities which are an inte-
gral part of first processing, canning,
or processing are nonexempt activities.
However, activities performed in con-
nection with such operations on the
named aquatic products prior to the
addition of the foreign ingredients are
deemed exempt operations under the
applicable exemption. Where the com-
modity produced from named aquatic
products contains an insubstantial
amount of products not named in the
exemption, the operations will be con-
sidered as performed on the aquatic
products and handling and preparation
of the foreign ingredients for use in the
exempt operations will also be consid-
ered as exempt activities.

§784.112 Substantial amounts of non-
aquatic products; enforcement pol-
icy.

As an enforcement policy in applying
the principles stated in §§784.110 and
784.111, if more than 20 percent of a
commodity consists of products other
than aquatic products named in section
13(a)(5) or 13(b)(4), the commodity will
be deemed to contain a substantial
amount of such nonaquatic products.

§784.113 Work related to named oper-
ations performed in off- or dead-
season.

Generally, during the dead or inac-
tive season when operations named in
section 13(a)(5) or 13(b)(4) are not being
performed on the specified aquatic
forms of life, employees performing
work relating to the plant or equip-
ment which is used in such operations
during the active seasons are not ex-
empt. lllustrative of such employees
are those who repair, overhaul, or re-
condition fishing equipment or proc-
essing or canning equipment and ma-
chinery during the off-season periods
when fishing, processing, or canning is
not going on. An exemption provided
for employees employed “in” specified
operations is plainly not intended to
apply to employees employed in other
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activities during periods when the
specified operations are not being car-
ried on, where their work is function-
ally remote from the actual conduct of
the operations for which exemption is
provided and is unaffected by the nat-
ural factors which the Congress relied
on as reason for exemption. The courts
have recognized these principles. See
Maneja v. Waialua, 349 U.S. 254; Mitchell
v. Stinson, 217 F. 2d 210; Maisonet v. Cen-
tral Coloso, 6 Labor Cases (CCH) par.
61,337, 2 WH Cases 753 (D. P.R.); Abram
v. San Joaquin Cotton Oil Co., 49 F.
Supp. 393 (S.D. Calif.), and Heaburg v.
Independent Oil Mill Inc., 46 F. Supp. 751
(W.D. Tenn.). On the other hand, there
may be situations where employees
performing certain preseason or
postseason  activities immediately
prior or subsequent to carrying on op-
erations named in sections 13(a)(5) or
section 13(b)(4) are properly to be con-
sidered as employed “in” the named op-
erations because their work is so close
in point of time and function to the
conduct of the named operations that
the employment is, as a practical mat-
ter, necessarily and directly a part of
carrying on the operation for which ex-
emption was intended. Depending on
the facts and circumstances, this may
be true, for example, of employees who
perform such work as placing boats and
other equipment in condition for use at
the beginning of the fishing season, and
taking the necessary protective meas-
ures with respect to such equipment
which are required in connection with
termination of the named operations at
the end of the season. Where such work
is integrated with and is required for
the actual conduct of the named oper-
ations on the specified aquatic forms of
life, and is necessarily performed im-
mediately before or immediately after
such named operations, the employees
performing it may be considered as em-
ployed in the named operations, so as
to come within the exemption. It
should be kept in mind that the rela-
tionship between the work of an em-
ployee and the named operations which
is required for exemption is not nec-
essarily identical with the relationship
between such work and the production
of goods for commerce which is suffi-
cient to establish its general coverage
under the Act. Thus, repair, overhaul,
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