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or other shellfish or gathering seaweed 
on the sand or rocks it might be nec-
essary to drive a truck or other vehicle 
to reach his destination. Such activi-
ties are exempt within the meaning of 
this language. However, the phrase 
does not apply to employees who are 
not employed in the activities involved 
in the acquisition of aquatic animal or 
vegetable life, such as those going to or 
returning from work at processing or 
refrigerator plants or wholesale estab-
lishments. 

§ 784.125 Loading and unloading. 
The term ‘‘loading and unloading’’ ap-

plies to activities connected with the 
removal of aquatic products from the 
fishing vessel and their initial move-
ment to markets or processing plants. 
The term, however, is not without lim-
itation. The statute by its clear lan-
guage makes these activities exempt 
only when performed by any employee 
employed in the procurement activities 
enumerated in section 13(a)(5). This 
limitation is confirmed by the legisla-
tive history of the 1961 amendments 
which effectuated this change in the 
application of this term (S. Rep. 145, 
87th Cong., first session, p. 33). Con-
sequently, members of the fishing crew 
engaged in loading and unloading the 
catch of the vessel to another vessel at 
sea, or at the dockside would be engag-
ing in exempt activities within the 
meaning of section 13(a)(5). On the 
other hand, dock workers performing 
the same kind of tasks would not be 
within the exemption. 

§ 784.126 Operation of the fishing ves-
sel. 

In extending the minimum wage to 
seamen on American vessels by lim-
iting the exemption from minimum 
wages and overtime provided by sec-
tion 13(a)(12) of the Act to ‘‘any em-
ployee employed as a seaman on a ves-
sel other than an American vessel’’, and 
at the same time extending the min-
imum wage to ‘‘onshore’’ but not ‘‘off-
shore’’ operations concerned with 
aquatic products, the Congress, in the 
1961 amendments to the Act, did not in-
dicate any intent to remove the crews 
of fishing vessels engaged in operations 
named in section 13(a)(5) from the ex-
emption provided by that section. The 

exemption provided by section 
13(a)(12), above noted, and the general 
exemption in section 13(b)(6) from over-
time for ‘‘any employee employed as a 
seaman’’ (whether or not on an Amer-
ican vessel) apply, in general to em-
ployees, working aboard vessels, whose 
services are rendered primarily as an 
aid to navigation. It appears, however, 
that it is not the custom or practice in 
the fishing industry for a fishing vessel 
to have two crews; namely, a fishing 
crew whose duty it is primarily to fish 
and to perform other duties incidental 
thereto and a navigational crew whose 
duty it is primarily to operate the 
boat. Where, as is the typical situation, 
there is but one crew which performs 
all these functions, the section 13(a)(5) 
exemptions would apply to its mem-
bers. For a further explanation of the 
seaman’s exemption, see part 783 of 
this chapter. 

§ 784.127 Office and clerical employees 
under section 13(a)(5). 

Office and clerical employees, such as 
bookkeepers, stenographers, typists, 
and others who perform general office 
work of a firm engaged in operating 
fishing boats are not for that reason 
within the section 13(a)(5) exemption. 
Under the principles stated in § 784.106, 
their general office activities are not a 
part of any of the named operations 
even when they are selling, taking, and 
putting up orders, on recording sales, 
taking cash or making telephone con-
nections for customer or dealer calls. 
Employment in the specific activities 
enumerated in the preceding sentence 
would ordinarily, however, be exempt 
under section 13(b)(4) since such activi-
ties constitute ‘‘marketing’’ or ‘‘distrib-
uting’’ within the meaning of that ex-
emption (see § 784.153). In certain cir-
cumstances, office or clerical employ-
ees may come within the section 
13(a)(5) exemption. If, for example, it is 
necessary to the conduct of the fishing 
operations that such employees accom-
pany a fishing expedition to the fishing 
grounds to perform certain work re-
quired there in connection with the 
catch, their employment under such 
circumstances may, as a practical mat-
ter, be directly and necessarily a part 
of the operations for which exemption 
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was intended, in which event the ex-
emption would apply to them. 

FIRST PROCESSING, CANNING, OR PACK-
ING OF MARINE PRODUCTS UNDER SEC-
TION 13(a)(5) 

§ 784.128 Requirements for exemption 
of first processing, etc., at sea. 

A complete exemption from min-
imum and overtime wages is provided 
by section 13(a)(5) for employees em-
ployed in the operations of first proc-
essing, canning, or packing of marine 
products at sea as an incident to, or in 
conjunction with ‘‘such’’ fishing oper-
ations—that is, the fishing operations 
of the fishing vessel (S. Rep. 145, 87th 
Cong., first session, p. 33). To qualify 
under this part of the exemption, there 
must be a showing that: (a) The work 
of the employees is such that they are, 
within the meaning of the Act, em-
ployed in one or more of the named op-
erations of first processing, canning or 
packing, (b) such operations are per-
formed as an incident to, or in conjunc-
tion with, fishing operations of the ves-
sel, (c) such operations are performed 
at sea, and (d) such operations are per-
formed on the marine product specified 
in the statute. 

§ 784.129 ‘‘Marine products’’. 
The marine products which form the 

basis of the exemption are the ‘‘fish, 
shellfish, crustaceas, sponges, sea-
weeds, or other aquatic forms of ani-
mal and vegetable life’’ mentioned in 
section 13(a)(5). The exemption con-
templates aquatic products currently 
or recently acquired and in the form 
obtained from the sea, since the lan-
guage of the exemption clearly indi-
cates the named operations of first 
processing, canning, or packing must 
be performed ‘‘at sea’’ and ‘‘as an inci-
dent to or in conjunction with’’, fishing 
operations. Also, such ‘‘marine prod-
ucts’’ are limited to aquatic forms of 
‘‘life.’’ 

§ 784.130 ‘‘At sea.’’ 
The ‘‘at sea’’ requirement must be 

construed in context and in such man-
ner as to accomplish the statutory ob-
jective. The section 13(a)(5) exemption 
is for the ‘‘catching, taking, propa-
gating, harvesting,’’ etc., of ‘‘aquatic 

forms of animal and vegetable life.’’ 
There is no limitation as to where 
these activities must take place other 
than, as the legislative history indi-
cates, that they are ‘‘offshore’’ activi-
ties. Since the purpose of the 1961 
amendments is to exempt the ‘‘first 
processing, canning, or packing such 
marine products at sea as an incident 
to, or in conjunction with, such fishing 
operations,’’ it would frustrate this ob-
jective to give the phrase ‘‘at sea’’ a 
technical or special meaning. For ex-
ample, to define ‘‘at sea’’ to include 
only bodies of water subject to the ebb 
and flow of the tides or to saline waters 
would exclude the Great Lakes which 
obviously would not comport with the 
legislative intent. On the other hand, 
one performing the named activities of 
first processing, canning, or packing 
within the limits of a port or harbor is 
not performing them ‘‘at sea’’ within 
the meaning of the legislative intent 
although the situs of performance is 
subject to tidewaters. In any event it 
would not appear necessary to draw a 
precise line as to what constitutes ‘‘at 
sea’’ operations, for, as a practical mat-
ter, such first processing, canning, or 
packing operations are those closely 
connected with the physical catching 
of the fish and are performed on the 
fishing vessel shortly or immediately 
following the ‘‘catching’’ and ‘‘taking’’ of 
the fish. 

§ 784.131 ‘‘As an incident to, or in con-
junction with’’, fishing operations. 

The statutory language makes clear 
that the ‘‘first processing, canning, or 
packing,’’ unlike the other named oper-
ations of ‘‘catching, taking, propa-
gating, harvesting, cultivating, or 
farming’’ are not exempt operations in 
and of themselves. They are exempt 
only when performed ‘‘as an incident 
to, or in conjunction with such fishing 
operations’’ (see Farmers Reservoir Co. v. 
McComb, 337 U.S. 755). It is apparent 
from the context that the language 
‘‘such fishing operations’’ refers to the 
principal named operations of ‘‘catch-
ing, taking, propagating, harvesting, 
cultivating, or farming’’ as performed 
by the fishermen or fishing vessel 
(compare Bowie v. Gonzales, 117 F. 2d 
11). Therefore to be ‘‘an incident to, or 
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