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worked; and part 800 of this chapter,
discussing equal pay for equal work.
Reference should also be made to sub-
part G of part 570 of this chapter, which
contains the official interpretations of
the child labor provisions of the Act.

§784.4 Significance of official interpre-
tations.

The regulations in this part contain
the official interpretations of the De-
partment of Labor pertaining to the
exemptions provided in sections 13(a)(5)
and 13(b)(4) of the Fair Labor Stand-
ards Act of 1938, as amended. It is in-
tended that the positions stated will
serve as “a practical guide to employ-
ers and employees as to how the office
representing the public interest in its
enforcement will seek to apply it”
(Skidmore v. Swift, 323 U.S. 134, 138).
These interpretations indicate the con-
struction of the law which the Sec-
retary of Labor and the Administrator
believe to be correct and which will
guide them in the performance of their
duties under the Act, unless and until
they are otherwise directed by authori-
tative decisions of the courts or con-
clude upon re-examination of an inter-
pretation that it is incorrect. The in-
terpretations contained herein may be
relied upon in accordance with section
10 of the Portal-to-Portal Act (29
U.S.C. 251-262), so long as they remain
effective and are not modified, amend-
ed, rescinded, or determined by judicial
authority to be incorrect.

§784.5 Basic support for interpreta-
tions.

The ultimate decisions on interpreta-
tions of the Act are made by the courts
(Mitchell v. Zachry, 362 U.S. 310;
Kirschbaum v. Walling, 316 U.S. 517).
Court decisions supporting interpreta-
tions contained in this part are cited
where it is believed they may be help-
ful. On matters which have not been
determined by the courts, it is nec-
essary for the Secretary of Labor and
the Administrator to reach conclusions
as to the meaning and the application
of provisions of the law in order to
carry out their responsibilities of ad-
ministration and enforcement
(Skidmore v. Swift, 323 U.S. 134). In order
that these positions may be made
known to persons who may be affected

§784.6

by them, official interpretations are
issued by the Administrator on the ad-
vice of the Solicitor of Labor, as au-
thorized by the Secretary (Reorganiza-
tion Plan 6 of 1950, 64 Stat. 1263; Gen.
Ord. 45 A, May 24, 1950; 15 FR 3290). As
included in the regulations in this part,
these interpretations are believed to
express the intent of the law as re-
flected in its provisions and as con-
strued by the courts and evidenced by
its legislative history. References to
pertinent legislative history are made
in this part where it appears that they

will contribute to a better under-
standing of the interpretations.
§784.6 Interpretations made, contin-

ued, and superseded by this part.

On and after publication of this part
784 in the FEDERAL REGISTER, the inter-
pretations contained therein shall be in
effect, and shall remain in effect until
they are modified, rescinded, or with-
drawn. This part supersedes and re-
places the interpretations previously
published in the FEDERAL REGISTER
and Code of Federal Regulations as
part 784 of this chapter. Prior opinions,
rulings, and interpretations and prior
enforcement policies which are not in-
consistent with the interpretations in
this part or with the Fair Labor Stand-
ards Act as amended are continued in
effect; all other opinions, rulings, in-
terpretations, and enforcement policies
on the subjects discussed in the inter-
pretations in this part are rescinded
and withdrawn. The interpretations in
this part provide statements of general
principles applicable to the subjects
discussed and illustrations of the appli-
cation of these principles to situations
that frequently arise. They do not and
cannot refer specifically to every prob-
lem which may be met by employers
and employees in the application of the
Act. The omission to discuss a par-
ticular problem in this part or in inter-
pretations supplementing it should not
be taken to indicate the adoption of
any position by the Secretary of Labor
or the Administrator with respect to
such problem or to constitute an ad-
ministrative interpretation or practice
or enforcement policy. Questions on
matters not fully covered by this bul-
letin may be addressed to the Adminis-
trator of the Wage and Hour Division,
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U.S. Department of Labor, Washington,
DC 20210, or to any Regional Office of
the Division.

SOME BASIC DEFINITIONS

§784.7 Definition of terms used in the
Act.

The meaning and application of the
provisions of law discussed in this part
depend in large degree on the defini-
tions of terms used in these provisions.
The Act itself defines some of these
terms. Others have been defined and
construed in decisions of the courts. In
the following sections some of these
basic definitions are set forth for ready
reference in connection with the part’s
discussion of the various provisions in
which they appear. These definitions
and their application are further con-
sidered in other interpretative bul-
letins to which reference is made, and
in the sections of this part where the
particular provisions containing the
defined terms are discussed.

§784.8 “Employer,”
“employ.”

The Act’s major provisions impose
certain requirements and prohibitions
on every “employer” subject to their
terms. The employment by an “em-
ployer” of an “employee” is, to the ex-
tent specified in the Act, made subject
to minimum wage and overtime pay re-
quirements and to prohibitions against
the employment of oppressive child
labor. The Act provides its own defini-
tions of “employer,” “employee” and
“employ,” under which “economic re-
ality” rather than “technical concepts”
determines whether there is employ-
ment subject to its terms (Goldberg v.
Whitaker House Cooperative, 366 U.S. 28;
United States v. Silk, 331 U.S. 704; Ruth-
erford Food Corp. v. McComb, 331 U.S.
722). An “employer,” as defined in sec-
tion 3(d) of the Act, “includes any per-
son acting directly or indirectly in the
interest of an employer in relation to
an employee but shall not include the
United States or any State or political
subdivision of a State or any labor or-
ganization (other than when acting as
an employer), or anyone acting in the
capacity of officer or agent of such
labor organization.” An “employee,” as
defined in section 3(e) of the Act, “in-

“employee,” and

29 CFR Ch. V (7-1-04 Edition)

cludes any individual employed by an
employer,” and “employ,” as used in the
Act, is defined in section 3(g) to include
“to suffer or permit to work.” It should
be noted, as explained in part 791 of
this chapter, dealing with joint em-
ployment that in appropriate cir-
cumstances two or more employers
may be jointly responsible for compli-
ance with the statutory requirements
applicable to employment of a par-
ticular employee. It should also be
noted that “employer,” “enterprise,”
and “establishment” are not synony-
mous terms, as used in the Act. An em-
ployer may have an enterprise with
more than one establishment, or he
may have more than one enterprise in
which he employs employees within
the meaning of the Act. Also, there
may be different employers who em-
ploy employees in a particular estab-
lishment or enterprise.

§784.9

As used in the Act (including the def-
inition of “enterprise” set forth below
in §784.10), “person” is defined as mean-
ing “an individual, partnership, asso-
ciation, corporation, business trust,
legal representative, or any organized
group of persons” (Act, section 3(a)).

“Person.”

§784.10

The term “enterprise” which may, in
some situations, be pertinent in deter-
mining coverage of this Act to employ-
ees employed by employers engaged in
the procurement, processing, or dis-
tribution of aquatic products, is de-
fined in section 3(r) of the Act, section
3(r) states:

“Enterprise.”

Enterprise means the related activities
performed (either through unified operation
or common control) by any person or persons
for a common business purpose, and includes
all such activities whether performed in one
or more establishments or by one or more
corporate or other organizational units in-
cluding departments of an establishment op-
erated through leasing arrangements, but
shall not include the related activities per-
formed for such enterprise by an independent
contractor * * *.

The scope and application of this defi-
nition is discussed in part 776 of this
chapter.
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