§785.40

from Monday through Friday the trav-
el time during these hours is worktime
on Saturday and Sunday as well as on
the other days. Regular meal period
time is not counted. As an enforcement
policy the Divisions will not consider
as worktime that time spent in travel
away from home outside of regular
working hours as a passenger on an air-
plane, train, boat, bus, or automobile.

§785.40 When private automobile is
used in travel away from home
community.

If an employee is offered public
transporation but requests permission
to drive his car instead, the employer
may count as hours worked either the
time spent driving the car or the time
he would have had to count as hours
worked during working hours if the
employee had used the public convey-
ance.

§785.41 Work performed while trav-
eling.

Any work which an employee is re-
quired to perform while traveling
must, of course, be counted as hours
worked. An employee who drives a
truck, bus, automobile, boat or air-
plane, or an employee who is required
to ride therein as an assistant or help-
er, is working while riding, except dur-
ing bona fide meal periods or when he
is permitted to sleep in adequate facili-
ties furnished by the employer.

ADJUSTING GRIEVANCES, MEDICAL AT-
TENTION, CiviC AND CHARITABLE
WORK, AND SUGGESTION SYSTEMS

§785.42 Adjusting grievances.

Time spent in adjusting grievances
between an employer and employees
during the time the employees are re-
quired to be on the premises is hours
worked, but in the event a bona fide
union is involved the counting of such
time will, as a matter of enforcement
policy, be left to the process of collec-
tive bargaining or to the custom or
practice under the collective bar-
gaining agreement.

§785.43 Medical attention.

Time spent by an employee in wait-
ing for and receiving medical attention
on the premises or at the direction of

29 CFR Ch. V (7-1-04 Edition)

the employer during the employee’s
normal working hours on days when he
is working constitutes hours worked.

§785.44 Civic and charitable work.

Time spent in work for public or
charitable purposes at the employer’s
request, or under his direction or con-
trol, or while the employee is required
to be on the premises, is working time.
However, time spent voluntarily in
such activities outside of the employ-
ee’s normal working hours is not hours
worked.

§785.45 Suggestion systems.

Generally, time spent by employees
outside of their regular working hours
in developing suggestions under a gen-
eral suggestion system is not working
time, but if employees are permitted to
work on suggestions during regular
working hours the time spent must be
counted as hours worked. Where an em-
ployee is assigned to work on the de-
velopment of a suggestion, the time is
considered hours worked.

Subpart D—Recording Working
Time

§785.46 Applicable regulations
erning keeping of records.

Section 11(c) of the Act authorizes
the Secretary to promulgate regula-
tions requiring the keeping of records
of hours worked, wages paid and other
conditions of employment. These regu-
lations are published in part 516 of this
chapter. Copies of the regulations may
be obtained on request.

gov-

§785.47 Where records show insub-
stantial or insignificant periods of
time.

In recording working time under the
Act, insubstantial or insignificant peri-
ods of time beyond the scheduled work-
ing hours, which cannot as a practical
administrative matter be precisely re-
corded for payroll purposes, may be
disregarded. The courts have held that
such trifles are de minimis. (Anderson
v. Mt. Clemens Pottery Co., 328 U.S. 680
(1946)) This rule applies only where
there are uncertain and indefinite peri-
ods of time involved of a few seconds or
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minutes duration, and where the fail-
ure to count such time is due to consid-
erations justified by industrial reali-
ties. An employer may not arbitrarily
fail to count as hours worked any part,
however small, of the employee’s fixed
or regular working time or practically
ascertainable period of time he is regu-
larly required to spend on duties as-
signed to him. See Glenn L. Martin Ne-
braska Co. v. Culkin, 197 F. 2d 981, 987
(C.A. 8, 1952), cert. denied, 344 U.S. 866
(1952), rehearing denied, 344 U.S. 888
(1952), holding that working time
amounting to $1 of additional com-
pensation a week is “not a trivial mat-
ter to a workingman,” and was not de
minimis; Addison v. Huron Stevedoring
Corp., 204 F. 2d 88, 95 (C.A. 2, 1953), cert.
denied 346 U.S. 877, holding that “To
disregard workweeks for which less
than a dollar is due will produce capri-
cious and unfair results.” Hawkins v. E.
I. du Pont de Nemours & Co., 12 W.H.
Cases 448, 27 Labor Cases, para. 69,094
(E.D. Va., 1955), holding that 10 min-
utes a day is not de minimis.

§785.48 Use of time clocks.

(a) Differences between clock records
and actual hours worked. Time clocks
are not required. In those cases where
time clocks are used, employees who
voluntarily come in before their reg-
ular starting time or remain after their
closing time, do not have to be paid for
such periods provided, of course, that
they do not engage in any work. Their
early or late clock punching may be
disregarded. Minor differences between
the clock records and actual hours
worked cannot ordinarily be avoided,
but major discrepancies should be dis-
couraged since they raise a doubt as to
the accuracy of the records of the
hours actually worked.

(b) “Rounding” practices. It has been
found that in some industries, particu-
larly where time clocks are used, there
has been the practice for many years of
recording the employees’ starting time
and stopping time to the nearest 5 min-
utes, or to the nearest one-tenth or
quarter of an hour. Presumably, this
arrangement averages out so that the
employees are fully compensated for
all the time they actually work. For
enforcement purposes this practice of
computing working time will be ac-

§785.50

cepted, provided that it is used in such
a manner that it will not result, over a
period of time, in failure to com-
pensate the employees properly for all
the time they have actually worked.

Subpart E—Miscellaneous
Provisions

§785.49 Applicable provisions of the
Fair Labor Standards Act.

(a) Section 6. Section 6 of the Fair
Labor Standards Act of 1938 (29 U.S.C.
206) requires that each employee, not
specifically exempted, who is engaged
in commerce, or in the production of
goods for commerce, or who is em-
ployed in an enterprise engaged in
commerce, or in the production of
goods for commerce receive a specified
minimum wage.

(b) Section 7. Section 7(a) of the Act
(29 U.S.C. 207) provides that persons
may not be employed for more than a
stated number of hours a week without
receiving at least one and one-half
times their regular rate of pay for the
overtime hours.

(c) Section 3(g). Section 3(g) of this
act provides that: “ ‘Employ’ includes
to suffer or permit to work.”

(d) Section 3(0). Section 3(0) of this
act provides that: “Hours worked—in
determining for the purposes of sec-
tions 6 and 7 the hours for which an
employee is employed, there shall be
excluded any time spent in changing
clothes or washing at the beginning or
end of each workday which was ex-
cluded from the measured working
time during the week involved by the
express terms of or by custom or prac-
tice under a bona fide collective-bar-
gaining agreement applicable to the
particular employees.”

[26 FR 190, Jan. 11, 1961, as amended at 26 FR
7732, Aug. 18, 1961]

§785.50 Section 4 of the Portal-to-Por-
tal Act.

Section 4 of this Act provides that:

(a) Except as provided in paragraph
(b), of this section, no employer shall
be subject to any liability or punish-
ment under the Fair Labor Standards
Act of 1938, as amended, the Walsh-
Healey Act, or the Davis-Bacon Act, on
account of the failure of such employer
to pay an employee minimum wages, or
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