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United States in or about which within
30 days prior to the removal of such
goods therefrom, any oppressive child
labor has been employed. Section 12(a)
then provides an exception from this
prohibition in the following language:

Provided, That any such shipment or deliv-
ery for shipment of such goods by a pur-
chaser who acquired them in good faith in
reliance on written assurance from the pro-
ducer, manufacturer, or dealer that the
goods were produced in compliance with the
requirements of this section, and who ac-
quired such goods for value without notice of
any such violation, shall not be deemed pro-
hibited by this subsection * * *,

Section 15(a)(1) provides, in part, that
it shall be unlawful for any person to
transport, offer for transportation,
ship, deliver, or sell with knowledge
that shipment or delivery or sale there-
of in commerce is intended, any goods
in the production of which any em-
ployee was employed in violation of
section 6 or 7 of the Act or any regula-
tion or order of the Administrator
issued under section 14. Section 15(a)(1)
also provides the following exception
with respect to this “hot goods” restric-
tion:

* * * any such transportation, offer, ship-
ment, delivery, or sale of such goods by a
purchaser who acquired them in good faith
in reliance on written assurance from the
producer that the goods were produced in
compliance with the requirements of the
Act, and who acquired such goods for value
without notice of any such violation, shall
not be deemed unlawful.

The most important portion of the leg-
islative history of those provisions in
sections 12(a) and 15(a)(1) which relate
to the protection of purchasers is found
in the following discussion of the
amendment to section 15(a)(1), con-
tained in the Statement of the Man-
agers on the part of the House ap-
pended to the Conference Report on the
Fair Labor Standards Amendments of
1949: 4

This provision protects an innocent pur-
chaser from an unwitting violation and also
protects him from having goods which he has
purchased in good faith ordered to be with-
held from shipment in commerce by a “hot
goods” injunction. An affirmative duty is im-

4H. Rept. No. 1453, 81st Cong. 1st sess., p.
31.
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posed upon him to assure himself that the
goods in question were produced in compliance
with the Act, and he must have secured writ-
ten assurance to that effect from the producer
of the goods. The requirement that he must
have made the purchase in good faith is com-
parable to similar requirements imposed on
purchasers in other fields of law, and is to be
subjected to the test of what a reasonable,
prudent man, acting with due diligence,
would have done in the circumstances. (Em-
phasis supplied.)

This discussion would appear to be gen-
erally applicable also to the similar
provisions of the Act contained in sec-
tion 12(a).

§789.2 “ * * * jn reliance on written
assurance from the producer * * *.”

In order for a purchaser to be pro-
tected under these provisions of the
Act, he must acquire the goods “in reli-
ance on written assurance * * *” The
written assurance specified in section
15(a)(1) is one from the “producer” and
in section 12(a) it is one from the “pro-
ducer, manufacturer or dealer.”

Since the acquisition of the goods by
the purchaser must be “in reliance”
upon such written assurance it is obvi-
ous that the Act contemplates a writ-
ten assurance given to the purchaser as
a part of the transaction by which the
goods are acquired and on which he can
rely at the time of their acquisition.
Thus, where the purchaser does not re-
ceive a written assurance at the time
he acquires particular goods, he cannot
be said to have acquired the goods “in
reliance on” the specified written as-
surance merely because the producer
later furnishes an assurance that all
goods which the purchaser has pre-
viously acquired from him were pro-
duced in compliance with the Fair
Labor Standards Act.

The assurances described in the Act are
assurances in writing “from” the pro-
ducer or “from” the producer, manufac-
turer, or dealer, as the case may be. It
is therefore clear that the following
procedures will not amount to “written
assurance from the producer” within
the meaning of the Act:

(a) The purchaser stamps his pur-
chase order with the statement that
the order is valid only for goods pro-
duced in compliance with the require-
ments of the Fair Labor Standards Act.
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No written statement concerning the
production of the goods is made to the
purchaser by the producer. The pro-
ducer ships the goods which the pur-
chaser has ordered.

(b) The purchaser stamps the above
statement on his purchase order and in
addition notifies the producer that
shipment of the goods so ordered will
be construed by the purchaser as a
guarantee by the producer that the
goods were produced in compliance
with the Act. The producer ships the
goods to the purchaser.

In neither of these situations can the
purchase order be deemed to contain a
written assurance from the producer to
the purchaser. A statement concerning
the circumstances under which the
order will be valid is sent to the pro-
ducer, but no written instrument at all
is given the purchaser by the producer.
Although, in these situations, the ship-
ment of the goods by the producer may
establish a contractual relationship be-
tween the parties, the conditions of the
statute are not satisfied because there
is in neither situation any written as-
surance from the producer to the pur-
chaser that the goods were produced in
compliance with applicable provisions
of the Act referred to in sections 12(a)
and 15(a)(1).

§789.3 “* * * goods were produced in
compliance with” * * * the require-
ments referred to.

It is apparent from the language of
the statute and the statement ap-
pended to the Conference Report5> that
the written assurance referred to is one
with respect to specific goods in being,
assuring the purchaser that the “goods
in question were produced in compli-
ance” with the requirements referred to
in sections 12(a) and 15(a) (1). A written
statement made prior to production of
the particular goods is not the type of
assurance contemplated by the statute.

A so-called “general and continuing”
assurance or “blanket guarantee” stat-
ing, for instance, that all goods to be
shipped to the purchaser during a
twelve-month period following a cer-
tain date “will be or were produced” in
compliance with applicable provisions

5H. Rept. No. 1453, 81st Cong., 1st sess., p.
31.

6Section 3(i) defines

29 CFR Ch. V (7-1-04 Edition)

of the Act would not afford the pur-
chaser the statutory protection with
respect to any production of such goods
after the assurance is given. This type
of assurance attempts to assure the
purchaser concerning the future pro-
duction of goods. With respect to any
production of goods after the assurance
is given, this “general and continuing”
assurance would, at most, be an assur-
ance that the goods will be produced in
compliance with the Act.

The definitions of the terms “goods”
and “produced” in sections 3(i) and 3(j)
of the Act® respectively, should be con-
sidered in interpreting the requirement
that the written assurance must relate
to goods which were produced in com-
pliance with applicable provisions of
the Act. These definitions make it ap-
parent, for instance that the raw mate-
rials from which a machine has been
made retain their identity as “goods”
even though these raw materials have
been converted into an entirely dif-
ferent finished product in which the
raw materials are merely a part.

Since “goods,” as defined in the Act,
“does not include goods after their de-
livery into the actual physical posses-
sion of the ultimate consumer thereof
other than a producer, manufacturing,
or processor thereof,” the “hot goods”
restrictions of section 12(a) and section
15(a)(1) do not apply to such ultimate
consumers. There appears to be no
need, therefore, for such consumers to

“goods” to mean
“goods (including ships and marine equip-
ment), wares, products, commodities, mer-
chandise, or articles or subjects of commerce
of any character, or any part or ingredient
thereof, but does not include goods after
their delivery into the actual physical pos-
session of the ultimate consumer thereof
other than a producer, manufacturer, or
processor thereof.”

Section 3(j) defines “produced” to mean
“produced, manufactured, mined, handled, or
in any other manner worked on in any state;
and for the purposes of this Act an employee
shall be deemed to have been engaged in the
production of goods if such employee was
employed in producing, manufacturing, min-
ing, handling, transporting, or in any other
manner working on such goods, or in any
closely related process or occupation di-
rectly essential to the production thereof, in
any State.”
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