Wage and Hour Division, Labor

upon the bulletin published by the X
Agency. %7

(d) Insofar as the period prior to May
14, 1947, is concerned, the employer
may have received an interpretation
from an agency which conflicted with
an interpretation of the Administrator
of the Wage and Hour Division of which
he was also aware. If the employer
chose to reply upon the interpretation
of the other agency, which interpreta-
tion worked to his advantage, consider-
able weight may well be given to the
fact that the employer ignored the in-
terpretation of the agency charged
with the administration of the Fair
Labor Standards Act and chose instead
to rely upon the interpretation of an
outside agency.% Under these cir-
cumstances “the question could prop-
erly be considered as to whether it was
a good faith reliance or whether the
employer was simply choosing a course
which was most favorable to him.”9°
This problem will not arise in regard to
any acts or omissions by the employer
occurring on or after May 14, 1947, be-
cause section 10 provides that the em-
ployer, insofar as the Fair Labor

97 See statement  of Representative
Gwynne, 93 Cong. Rec. 1563, and colloquy be-
tween Senators Connally and Donnell, 93
Cong. Rec. 4453,

98 This view was expressed several times
during the debates. See statements of Rep-
resentative Keating, 93 Cong. Rec. 1512 and
4391; colloquy between Representatives
Keating and Devitt, 93 Cong. Rec. 1515; state-
ment of Representative Walter, 93 Cong. Rep.
4389; statement of Representative
MacKinnon, 93 Cong. Rec. 4391; statement of
Representative Gwynne, 93 Cong. Rec. 1563;
statement of Senator Cooper, 93 Cong. Rec.
4451; colloquy between Senators Connally
and Donnell, 93 Cong. Rec. 4452-4453.

9 Statement of Senator Cooper, 93 Cong.
Rec. 4451. Representative Walter, a member
of the Conference Committee, made the fol-
lowing explanatory statement to the House
of Representatives (93 Cong. Rec. 4390): “The
defense of good faith is intended to apply
only where an employer innocently and to
his detriment, followed the law as it was laid
down to him by Government agencies, with-
out notice that such interpretations were
claimed to be erroneous or invalid. It is not
intended that this defense shall apply where
an employer had knowledge of conflicting
rules and chose to act in accordance with the
one most favorable to him.” Representative
Gwynne made a similar statement (93 Cong.
Rec. 1563).
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Standards Act is concerned, may rely
only upon regulations, orders, rulings,
approvals, interpretations, administra-
tive practices and enforcement policies
of the Administrator of the Wage and
Hour Division. 100

§790.16

(a) In addition to acting (or omitting
to act) in good faith and in conformity
with an administrative regulation,
order, ruling, approval, interpretation,
enforcement policy or practice, the em-
ployer must also prove that he actually
relied upon it. 101

(b) Assume, for example, that an em-
ployer failed to pay his employees in
accordance with the overtime provi-
sions of the Fair Labor Standards Act.
After an employee suit has been
brought against him, another employer
calls his attention to a letter that had
been written by the Administrator of
the Wage and Hour Division, in which
the opinion was expressed that employ-
ees of the type employed by the defend-
ant were exempt from the overtime
provisions of the Fair Labor Standards
Act. The defendant had no previous
knowledge of this letter. In the pending
employee suit, the court may decide
that the opinion of the Administrator
was erroneous and that the plaintiffs
should have been paid in accordance
with the overtime provisions of the
Fair Labor Standards Act. Since the
employer had no knowledge of the ad-
ministrator’s interpretation at the
time of his violations, his failure to
comply with the overtime provisions
could not have been “in reliance on”
that interpretation; consequently, he
has no defense under section 9 or sec-
tion 10 of the Portal Act.

“In reliance on.”

100 Statement of Senator Wiley explaining
Conference agreement to the Senate, 93
Cong. Rec. 4270; statement of Representative
Walter, 93 Cong. Rec. 4389.

101ln a colloquy between Senators Thye
and Cooper (93 Cong. Rec. 4451), Senator Coo-
per pointed out that the purpose of section 9
was to provide a defense for an employer who
pleads and proves, among other things, that
his failure to bring himself under the Act
“grew out of reliance upon” the ruling of an
agency. See also statement of Representa-
tive Keating, 93 Cong. Rec. 1512; colloquy be-
tween Representatives Keating and Devitt,
93 Cong. Rec. 1515; cf. colloquy between Sen-
ators Donnell and Ball, 93 Cong. Rec. 4372.
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