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108 See Final Report of Attorney General’s 
Committee on Administrative Procedure, p. 
33. 

109 See House Report, p. 7, and statements 
of Representative Gwynne, 93 Cong. Rec. 
1491, 1492, 1563. It will be noted that the pro-
visions of section 12 of the Act, affording re-
lief of employers who acted in conformity 
with the invalidated ‘‘area of production’’ 
regulations, would have been unnecessary if 
reliance could be placed on a regulation no 
longer in effect. See statement of Represent-
ative Gwynne, 93 Cong. Rec. 4388, and cf. re-
marks of Senator McCarran, discussing the 
bill before section 12 was added by the con-
ference committee, 93 Cong. Rec. 2247. 

110 See Final Report of Attorney General’s 
Gwynne, 93 Cong. Rec. 1563; colloquy between 
Representative Gwynne and Lee Pressman, 
Hearings before House Subcommittee on the 
Judiciary, pp. 156–7. 

The fact that an employer has no defense 
under section 9 or 10 of the Portal Act in the 
situation stated in the text would not, of 
course, preclude a court from finding that he 
acted in good faith having reasonable 
grounds to believe he was not in violation of 
the law. In such event, section 11 of the Act 
would permit the court to reduce or elimi-
nate the employer’s liability for liquidated 
damages in an employee suit. See § 790.22. 

law in a particular fact situation, the 
agency is refraining from interpreting 
the law rather than giving an interpre-
tation. 108 

(h) An employer does not have a de-
fense under these two sections unless 
the regulation, order, ruling, approval, 
or interpretation, upon which he relies, 
is in effect and operation at the time of 
his reliance. To the extent that it has 
been rescinded, modified, or deter-
mined by judicial authority to be in-
valid, it is no longer a ‘‘regulation, 
order, ruling, approval, or interpreta-
tion,’’ and, consequently, an employer’s 
subsequent reliance upon it offers him 
no defense under section 9 and 10. 109 On 
the other hand, the last sentence in 
section 9 and in section 10 expressly 
provides that where the employer’s 
good faith reliance on a regulation, 
order, ruling, approval or interpreta-
tion occurs before it is rescinded, modi-
fied, or determined by judicial author-
ity to be invalid, his claim of a ‘‘good 
faith’’ defense for such earlier period is 
not defeated by the subsequent rescis-
sion or modification or by the subse-
quent determination of invalidity. 

(i) To illustrate these principles, as-
sume that the Administrator of the 
Wage and Hour Division, in reply to an 
inquiry received from a particular em-
ployer, sends him a letter, in which the 
opinion is expressed that employees 
performing a particular type of work 
are not covered by the Fair Labor 
Standards Act. The employer relied 
upon the Administrator’s letter and did 
not pay his employees who were en-
gaged in such work, in accordance with 
the provisions of the Fair Labor Stand-
ards Act. Several months later the Ad-
ministrator issues a general statement, 

published in the FEDERAL REGISTER 
and given general distribution, that re-
cent court decisions have persuaded 
him that the class of employees re-
ferred to above are within the coverage 
of the Fair Labor Standards Act. Ac-
cordingly, the statement continues, 
the Administrator hereby rescinds all 
his previous interpretations and rul-
ings to the contrary. The employer 
who had received the Administrator’s 
letter, not learning of the Administra-
tor’s subsequent published statement 
rescinding his contrary interpreta-
tions, continued to rely upon the Ad-
ministrator’s letter after the effective 
date of the published statement. Under 
these circumstances, the employer 
would, from the date he received the 
Administrator’s letter to the effective 
date of the published statement re-
scinding the position expressed in the 
letter, have a defense under section 9 
or 10, assuming he relied upon and con-
formed with that letter in good faith. 
However, in spite of the fact that this 
employer did not receive actual notice 
of the subsequent published statement, 
he has no defense for his reliance upon 
the letter during the period after the 
effective date of the public statement, 
because the letter, having been re-
scinded, was no longer an ‘‘administra-
tive * * * ruling * * * or interpreta-
tion’’ within the meaning of sections 9 
and 10. 110 

§ 790.18 ‘‘Administrative practice or 
enforcement policy.’’ 

(a) The terms ‘‘administrative prac-
tice or enforcement policy’’ refer to 
courses of conduct or policies which an 
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111 The agency may have determined to fol-
low the course of conduct or policy for a lim-
ited time only (see paragraphs (c) and (f), 
this section) or for an indefinite time (see 
paragraph (b), this section), or for a period 
terminable by the happening of some contin-
gency, such as a final decision in pending 
litigation. 

112 See United States v. Minnesota, 270 U.S. 
181 (1926); United States v. Boston & Maine 
R.R. Co., 279 U.S. 732 (1929); Lucas v. American 
Code Co., 280 U.S. 445 (1930); Estate of Sanford 
v. Commissioner of Internal Revenue, 308 U.S. 
39 (1939). See also Final Report of Attorney 
General’s Committee on Administrative Pro-
cedure in Government Agencies, pp. 26–29; 1 
Von Baur, Federal Administrative Law 
(1942), p. 474. 

As to requirement that practice or policy 
be one with respect to a ‘‘class of employers,’’ 
see paragraph (g) of this section. 

113 Pursuant to section 3 of the Administra-
tive Procedure Act, statements of general 
policy formulated and adopted by the agency 
for the guidance of the public are published 
in the FEDERAL REGISTER. An example is the 
statement of the Secretary of Labor and the 
Administrator of the Wage and Hour Divi-
sion, dated June 16, 1947, published in 12 FR 
3915. 

agency has determined to follow 111 in 
the administration and enforcement of 
a statute, either generally, or with re-
spect to specific classes of situa-
tions. 112 Administrative practices and 
enforcement policies may be set forth 
in statements addressed by the agency 
to the public. 113 Although they may be, 
and frequently are, based upon deci-
sions or views which the agency has set 
forth in its regulations, orders, rulings, 
approvals, or interpretations, neverthe-
less administrative practices and en-
forcement policies differ from these 
forms of agency action in that such 
practices or policies are not limited to 
matters concerned with the meaning or 
legal effect of the statutes adminis-
tered by the agency and may be based 
wholly or in part on other consider-
ations. 

(b) To illustrate this distinction, sup-
pose the Administrator of the Wage 
and Hour Division issues a general 
statement indicating that in his opin-
ion a certain class of employees come 
within a specified exemption from pro-
visions of the Fair Labor Standards 
Act in any workweek when they do not 
engage in a substantial amount of non-
exempt work. Such a statement is an 

‘‘interpretation’’ within the meaning of 
sections 9 and 10 of the Portal Act. As-
sume that at the same time, the Ad-
ministrator states that for purposes of 
enforcement, until further notice such 
an employee will be considered as en-
gaged in a substantial amount of non-
exempt work in any workweek when he 
spends in excess of a specified percent-
age of his time in such nonexempt 
work. This latter type of statement an-
nounces an ‘‘administrative practice or 
enforcement policy’’ within the mean-
ing of sections 9 and 10 of the Portal 
Act. 

(c) An administrative practice or en-
forcement policy may, under certain 
circumstances be at variance with the 
agency’s current interpretation of the 
law. For example, suppose the Admin-
istrator announces that as a result of 
court decisions he has changed his view 
as to coverage of a certain class of em-
ployees under the Fair Labor Stand-
ards Act. However, he may at the same 
time announce that in order to give af-
fected employers an opportunity to 
make the adjustments necessary for 
compliance with the changed interpre-
tation, the Wage and Hour Division 
will not commence to enforce the Act 
on the basis of the new interpretation 
until the expiration of a specified pe-
riod. 

(d) In the statement of the managers 
on the part of the House, accom-
panying the report of the Conference 
Committee on the Portal-to-Portal 
Act, it is indicated (page 16) that under 
sections 9 and 10 ‘‘an employer will be 
relieved from liability, in an action by 
an employee, because of reliance in 
good faith on an administrative prac-
tice or enforcement policy only (1) 
where such practice or policy was 
based on the ground that an act or 
omission was not a violation of the 
(Fair Labor Standards) Act, or (2) 
where a practice or policy of not en-
forcing the Act with respect to acts or 
omissions led the employer to believe 
in good faith that such acts or omis-
sions were not violations of the Act.’’ 

(e) The statement explaining the 
Conference Committee Report goes on 
to say, ‘‘However, the employer will be 
relieved from criminal proceedings or 
injunctions brought by the United 
States, not only in the cases described 
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114 This provision, which appeared for the 
first time in the conference bill, to which the 
term ‘‘practice’’ was restored after elimi-
nation by the Senate, was apparently de-
signed to meet some of the objections which 
led to elimination of the word ‘‘practice’’ 
from the bill reported by the Senate judici-
ary Committee. Cf. remarks of Senator Mur-
ray, 93 Cong. Rec. 2238; remarks of Senator 
Johnston, 93 Cong. Rec. 2373; colloquy be-
tween Senators Lucas and Donnell, 93 Cong. 
Rec. 2185; remarks of Senator McGrath, 93 
Cong. Rec. 2254–2256. 

115 See Union Stockyards & Transit Co. v. 
United States, 308 U.S. 213, 223 (1939); and 
United States v. American Union Transport, 
Inc., 327 U.S. 437, 454 (1946). Cf. Federal Trade 
Commission v. Bunte Brothers, Inc., 312 U.S. 
349, 351 (1941). See also President’s message 
of May 14, 1947, 93 Cong. Rec. 5281. 

116 See, for example, Mintz v. Baldwin, 289 
U.S. 346, 349 (1933), where the Department of 
Agriculture announced ‘‘its policy for the 
present is to leave the control (of Bang’s dis-
ease) with the various States.’’ See also in 
this connection the statement of June 23, 
1947, by the Senate Committee on the Judici-
ary regarding the President’s message of 
May 14, 1947, on the Portal-to-Portal Act, 93 
Cong. Rec. 5281. 

117 Union Stockyards & Transit Co. v. United 
States, supra. It may be noted in this connec-
tion that examples given by the sponsors of 
the legislation, in discussing the terms ‘‘ad-
ministrative practice or enforcement policy,’’ 
involved situations in which affirmative ac-
tion had been taken by the agency. Con-
ference Report, p. 16; 93 Cong. Rec. 2185, 2198, 
4389–4391. 

in the preceding paragraph, but also 
where the practice or policy was such 
as to lead him in good faith to believe 
that he would not be proceeded against 
by the United States.’’ 

(f) The statement explaining the Con-
ference Committee Report gives the 
following illustrations of the above 
rules: 

An employer will not be relieved from li-
ability under the Fair Labor Standards Act 
of 1938 to his employees (in an action by 
them) for the period December 26, 1946, to 
March 1, 1947, if he is not exempt under the 
‘‘Area of Production’’ regulations published 
in the FEDERAL REGISTER of December 25, 
1946, notwithstanding the press release 
issued by the Administrator of the Wage and 
Hour Division of the Department of Labor, in 
which he stated that he would not enforce 
the Fair Labor Standards Act of 1938 on ac-
count of acts or omissions occurring prior to 
March 1, 1947. On the other hand, he will, by 
reason of the enforcement policy set forth in 
such press releases, have a good defense to a 
criminal proceeding or injunction brought by 
the United States based on an act or omis-
sion prior to March 1, 1947. 

(g) It is to be noted that, under the 
language of sections 9 and 10, an em-
ployer has a defense for good faith reli-
ance on an administrative practice or 
an enforcement policy only when such 
practice or policy is ‘‘with respect to 
the class of employers to which he be-
longed.’’ 114 Thus where an enforcement 
policy has been announced pertaining 
to laundries and linen-supply compa-
nies serving industrial or commercial 
establishments the operator of an es-
tablishment furnishing window-wash-
ing service to industrial and commer-
cial concerns, who relied upon that pol-
icy in regard to his employees, has no 
defense under sections 9 and 10. The en-
forcement policy upon which he 
claimed reliance did not pertain to ‘‘the 

class of employers to which he be-
longed.’’ 

(h) Administrative practices and en-
forcement policies, similar to adminis-
trative regulations, orders, rulings, ap-
provals and interpretations required af-
firmative action by an administrative 
agency. 115 This should not be construed 
as meaning that an agency may not 
have administrative practices or poli-
cies to refrain from taking certain ac-
tion as well as practices or policies 
contemplating positive acts of some 
kind. 116 But before it can be deter-
mined that an agency actually has a 
practice or policy to refrain from act-
ing, there must be evidence of its adop-
tion by the agency through some af-
firmative action establishing it as the 
practice or policy of the agency. 117 
Suppose, for example, that shoe fac-
tories in a particular area were not in-
vestigated by Wage and Hour Division 
inspectors operating in the area. This 
fact would not establish the existence 
of a practice or policy of the Adminis-
trator to treat the employees of such 
establishments, for enforcement pur-
poses, as not subject to the provisions 
of the Fair Labor Standards Act, in the 
absence of proof of some affirmative 
action by the Administrator adopting 
such a practice or policy. A failure to 
inspect might be due to any one of a 
number of different reasons. It might, 
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118 See § 790.17 (h) and (i), and footnotes 111 
and 112. 

119 The differences in the provisions of the 
two sections are explained and illustrated in 
§ 790.13. 

120 In regard to the Walsh-Healey Act, 
‘‘agency’’ is defined in section 10 of the Por-
tal-to-Portal Act as including, in addition to 
the Secretary of Labor, ‘‘any Federal officer 
utilized by him in the administration of such 
Act.’’ The legislative history of the Portal- 
to-Portal Act (93 Cong. Rec. 2239–2240) re-
veals that this clause was added because of 
the language in the Walsh-Healey Act au-
thorizing the Secretary of Labor to admin-
ister the Act ‘‘and to utilize such Federal of-
ficers and employees * * * as he may find 
necessary in the administration.’’ 

121 FEDERAL REGISTER Act, 44 U.S.C. 304; 
Federal Reports Act, 5 U.S.C. 139; Adminis-
trative Procedure Act, 5 U.S.C. 1001. 

122 See Cudahy Packing Co. v. Holland, 315 
U.S. 357 (1942); United States v. Watashe, 102 F. 
(2d) 428 (C.A. 10, 1939); 39 Opinions Attorney 
General 15 (1925). Cf. Keyser v. Hitz, 133 U.S. 
138 (1890); 39 Opinions Attorney General 541 
(1933); 13 George Washington Law Review 144 
(1945). 

for instance, be due entirely to the fact 
that the inspectors’ time was fully oc-
cupied in inspections of other indus-
tries in the area. 

(i) It was pointed out above that sec-
tions 9 and 10 do not offer a defense to 
the employer who relies upon a regula-
tion, order, ruling, approval or inter-
pretation which at the time of his reli-
ance has been rescinded, modified or 
determined by judicial authority to be 
invalid. The same is true regarding ad-
ministrative practices and enforcement 
policies. 118 However, a plea of a ‘‘good 
faith’’ defense is not defeated by the 
fact that after the employer’s reliance, 
the practice or policy is rescinded, 
modified, or declared invalid. 

§ 790.19 ‘‘Agency of the United States.’’ 
(a) In order to provide a defense 

under section 9 or section 10 of the Por-
tal Act, the regulation, order, ruling, 
approval, interpretation, administra-
tive practice or enforcement policy re-
lied upon and conformed with must be 
that of an ‘‘agency of the United 
States.’’ Insofar as acts or omissions 
occurring on or after May 14, 1947 are 
concerned, it must be that of the 
‘‘agency of the United States specified 
in’’ section 10(b), which, in the case of 
the Fair Labor Standards Act, is ‘‘the 
Administrator of the Wage and House 
Division of the Department of Labor.’’ 
However, with respect to acts or omis-
sions occurring prior to May 14, 1947, 
section 9 of the Act permits the em-
ployer to show that he relied upon and 
conformed with a regulation, order, 
ruling, approval, interpretation, ad-
ministrative practice or enforcement 
policy of ‘‘any agency of the United 
States.’’ 119 

(b) The Portal Act contains no com-
prehensive definition of ‘‘agency’’ as 
used in sections 9 and 10, but an indica-
tion of the meaning intended by Con-
gress may be found in section 10. In 
that section, where the ‘‘agency’’ whose 
regulation, order, ruling, approval, in-
terpretation, administrative practice 
or enforcement policy may be relied on 

is confined to ‘‘the agency of the United 
States’’ specified in the section, the Act 
expressly limits the meaning of the 
term to the official or officials actually 
vested with final authority under the 
statutes involved. 120 Similarly, the 
definitions of ‘‘agency’’ in other Federal 
statutes 121 indicate that the term has 
customarily been restricted in its 
usage by Congress to the persons vest-
ed under the statutes with the real 
power to act for the Government— 
those who actually have the power to 
act as (rather than merely for) the 
highest administrative authority of the 
Government establishment. 122 further-
more, it appears from the statement of 
the managers on the part of the House 
accompanying the Conference Com-
mittee Report, that the term ‘‘agency’’ 
as appearing in the Portal Act was em-
ployed in this sense. As there stated (p. 
16), the regulations, orders, ruling, ap-
provals, interpretations, administra-
tive practices and enforcement policies 
relied upon and conformed with ‘‘must 
be those of an ‘agency’ and not of an 
individual officer or employee of the 
agency. Thus, if inspector A tells the 
employer that the agency interpreta-
tion is that the employer is not subject 
to the (Fair Labor Standards) Act, the 
employer is not relieved from liability, 
despite his reliance in good faith on 
such interpretations, unless it is in 
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