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Wage and Hour Division, Labor § 790.4 

16 The Fair Labor Standards Act, as amend-
ed, requires the payment of the applicable 
minimum wage for all hours worked and 
overtime compensation for all hours in ex-
cess of 40 in a workweek at a rate not less 
than one and one-half times the employees 
regular rate of pay, unless a specific exemp-
tion applies. 

(b) It is clear from the legislative his-
tory of the Portal Act that the major 
provisions of the Fair Labor Standards 
Act remain in full force and effect, al-
though the application of some of them 
is affected in certain respects by the 
1947 Act. The provisions of the Portal 
Act do not directly affect the provi-
sions of section 15(a)(1) of the Fair 
Labor Standards Act banning ship-
ments in interstate commerce of ‘‘hot’’ 
goods produced by employees not paid 
in accordance with the Act’s require-
ments, or the provisions of section 11(c) 
requiring employers to keep records in 
accordance with the regulations pre-
scribed by the Administrator. The Por-
tal Act does not affect in any way the 
provision in section 15(a)(3) banning 
discrimination against employees who 
assert their rights under the Fair 
Labor Standards Act, or the provisions 
of section 12(a) of the Act banning from 
interstate commerce goods produced in 
establishments in or about which op-
pressive child labor is employed. The 
effect of the Portal Act in relation to 
the minimum and overtime wage re-
quirements of the Fair Labor Stand-
ards Act is considered in this part in 
connection with the discussion of spe-
cific provisions of the 1947 Act. 

PROVISIONS RELATING TO CERTAIN AC-
TIVITIES ENGAGED IN BY EMPLOYEES 
ON OR AFTER MAY 14, 1947 

§ 790.3 Provisions of the statute. 
Section 4 of the Portal Act, which re-

lates to so-called ‘‘portal-to-portal’’ ac-
tivities engaged in by employees on or 
after May 14, 1947, provides as follows: 

(a) Except as provided in subsection (b), no 
employer shall be subject to any liability or 
punishment under the Fair Labor Standards 
Act of 1938, as amended, * * * on account of 
the failure of such employer to pay an em-
ployee minimum wages, or to pay an em-
ployee overtime compensation, for or on ac-
count of any of the following activities of 
such employee engaged in on or after the 
date of the enactment of this Act: 

(1) Walking, riding, or traveling to and 
from the actual place of performance of the 
principal activity or activities which such 
employee is employed to perform, and 

(2) Activities which are preliminary to or 
postliminary to said principal activity or ac-
tivities 
which occur either prior to the time on any 
particular workday at which such employee 

commences, or subsequent to the time on 
any particular workday at which he ceases, 
such principal activity or activities. 

(b) Notwithstanding the provisions of sub-
section (a) which relieve an employer from 
liability and punishment with respect to an 
activity, the employer shall not be so re-
lieved if such activity is compensable by ei-
ther: 

(1) An express provision of a written or 
nonwritten contract in effect, at the time of 
such activity, between such employee, his 
agent, or collective-bargaining representa-
tive and his employer; or 

(2) A custom or practice in effect, at the 
time of such activity, at the establishment 
or other place where such employee is em-
ployed, covering such activity, not incon-
sistent with a written or nonwritten con-
tract, in effect at the time of such activity, 
between such employee, his agent, or collec-
tive-bargaining representative and his em-
ployer. 

(c) For the purpose of subsection (b), an ac-
tivity shall be considered as compensable 
under such contract provision or such cus-
tom or practice only when it is engaged in 
during the portion of the day with respect to 
which it is so made compensable. 

(d) In the application of the minimum 
wage and overtime compensation provisions 
of the Fair Labor Standards Act of 1938, as 
amended, * * * in determining the time for 
which an employer employs an employee 
with respect to walking, riding, traveling, or 
other preliminary or postliminary activities 
described in subsection (a) of this section, 
there shall be counted all that time, but only 
that time, during which the employee en-
gages in any such activity which is compen-
sable within the meaning of subsections (b) 
and (c) of this section. 

§ 790.4 Liability of employer; effect of 
contract, custom, or practice. 

(a) Section 4 of the Portal Act, 
quoted above, applies to situations 
where an employee, on or after May 14, 
1974, has engaged in activities of the 
kind described in this section and has 
not been paid for or on account of these 
activities in accordance with the statu-
tory standards established by the Fair 
Labor Standards Act. 16 Where, in these 
circumstances such activities are not 
compensable by contract, custom, or 
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