Wage and Hour Division, Labor

local government employers are ex-
empted from the Act) from using any
lie detector tests either for pre-em-
ployment screening or during the
course of employment. Polygraph
tests, but no other types of lie detector
tests, are permitted under limited cir-
cumstances subject to certain restric-
tions. The purpose of this part is to set
forth the regulations to carry out the
provisions of EPPA.

(b) The regulations in this part are
divided into six subparts. Subpart A
contains the provisions generally ap-
plicable to covered employers, includ-
ing the requirements relating to the
prohibitions on lie detector use and the
posting of notices. Subpart A also sets
forth interpretations regarding the ef-
fect of section 10 of the Act on other
laws or collective bargaining agree-
ments. Subpart B sets forth rules re-
garding the statutory exemptions from
application of the Act. Subpart C sets
forth the restrictions on polygraph
usage under such exemptions. Subpart
D sets forth the recordkeeping require-
ments and the rules on the disclosure
of polygraph test information. Subpart
E deals with the authority of the Sec-
retary of Labor and the enforcement
provisions under the Act. Subpart F
contains the procedures and rules of
practice necessary for the administra-
tive enforcement of the Act.

§801.2 Definitions.

For purposes of this part:

(a) Act or EPPA means the Employee
Polygraph Protection Act of 1988 (Pub.
L. 100-347, 102 Stat. 646, 29 U.S.C. 2001-
2009).

(b) (1) The term commerce has the
meaning provided in section 3(b) of the
Fair Labor Standards Act of 1938 (29
U.S.C. 203(b)). As so defined, commerce
means trade, commerce, transpor-
tation, transmission, or communica-
tion among the several States or be-
tween any State and any place outside
thereof.

(2) The term State means any of the
fifty States and the District of Colum-
bia and any Territory or possession of
the United States.

(c) The term employer means any per-
son acting directly or indirectly in the
interest of an employer in relation to
an employee or prospective employee.

§801.2

A polygraph examiner either employed
for or whose services are retained for
the sole purpose of administering poly-
graph tests ordinarily would not be
deemed an employer with respect to the
examinees.

(d) (1) The term lie detector means a
polygraph, deceptograph, voice stress
analyzer, psychological stress eval-
uator, or any other similar device
(whether mechanical or electrical) that
is used, or the results of which are
used, for the purpose of rendering a di-
agnostic opinion regarding the honesty
or dishonesty of an individual. Voice
stress analyzers, or psychological
stress evaluators, include any systems
that utilize voice stress analysis,
whether or not an opinion on honesty
or dishonesty is specifically rendered.

(2) The term lie detector does not in-
clude medical tests used to determine
the presence or absence of controlled
substances or alcohol in bodily fluids.
Also not included in the definition of
lie detector are written or oral tests
commonly referred to as “honesty” or
“paper and pencil” tests, machine-
scored or otherwise; and graphology
tests commonly referred to as hand-
writing tests.

(e) The term polygraph means an in-
strument that—

(1) Records continuously, visually,
permanently, and simultaneously
changes in cardiovascular, respiratory,
and electrodermal patterns as min-
imum instrumentation standards; and

(2) Is used, or the results of which are
used, for the purpose of rendering a di-
agnostic opinion regarding the honesty
or dishonesty of an individual.

(f) The terms manufacture, dispense,
distribute, and deliver have the mean-
ings set forth in the Controlled Sub-
stances Act, 21 U.S.C. 812.

(g) The term Secretary means the Sec-
retary of Labor or authorized rep-
resentative.

(h) Employment Standards Administra-
tion means the agency within the De-
partment of Labor, which includes the
Wage and Hour Division.

(i) Wage and Hour Division means the
organizational unit in the Employment
Standards Administration of the De-
partment of Labor to which is assigned
primary responsibility for enforcement
and administration of the Act.
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§801.3

(J) Administrator means the Adminis-
trator of the Wage and Hour Division,
or authorized representative.

§801.3 Coverage.

(a) The coverage of the Act extends
to “any employer engaged in or affect-
ing commerce or in the production of
goods for commerce.” (Section 3 of
EPPA; 29 U.S.C. 2002.) In interpreting
the phrase “affecting commerce” in
other statutes, courts have found cov-
erage to be coextensive with the full
scope of the Congressional power to
regulate commerce. See, for example,
Godwin v. Occupational Safety and
Health Review Commission, 540 F. 2d 1013,
1015 (9th Cir. 1976). Since most employ-
ers engage in one or more types of ac-
tivities that would be regarded as “af-
fecting commerce” under the principles
established by a large body of court
cases, virtually all employers are
deemed subject to the provisions of the
Act, unless otherwise exempt pursuant
to section 7 (a), (b), or (c) of the Act
and 8§§801.10 or 801.11 of this part.

(b) The Act also extends to all em-
ployees of covered employers regard-
less of their citizenship status, and to
foreign corporations operating in the
United States. Moreover, the provi-
sions of the Act extend to any actions
relating to the administration of lie
detector, including polygraph, tests
which occur within the territorial ju-
risdiction of the United States, e.g.,
the preparation of paperwork by a for-
eign corporation in a Miami office re-
lating to a polygraph test that is to be
administered on the high seas or in
some foreign location.

[56 FR 9064, Mar. 4, 1991; 56 FR 14469, Apr. 10,
1991]

§801.4 Prohibitions on lie detector
use.

(a) Section 3 of EPPA provides that,
unless otherwise exempt pursuant to
section 7 of the Act and §§801.10
through 801.14 of this part, covered em-
ployers are prohibited from:

(1) Requiring, requesting, suggesting
or causing, directly or indirectly, any
employee or prospective employee to
take or submit to a lie detector test;

(2) Using, accepting, or inquiring
about the results of a lie detector test
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of any employee or prospective em-
ployee; and

(3) Discharging, disciplining, dis-
criminating against, denying employ-
ment or promotion, or threatening any
employee or prospective employee to
take such action for refusal or failure
to take or submit to such test, on the
basis of the results of a test, for filing
a complaint, for testifying in any pro-
ceeding, or for exercising any rights af-
forded by the Act.

(b) An employer who reports a theft
or other incident involving economic
loss to police or other law enforcement
authorities is not engaged in conduct
subject to the prohibitions under para-
graph (a) of this section if, during the
normal course of a subsequent inves-
tigation, such authorities deem it nec-
essary to administer a polygraph test
to an employee(s) suspected of involve-
ment in the reported incident. Employ-
ers who cooperate with police authori-
ties during the course of their inves-
tigations into criminal misconduct are
likewise not deemed engaged in prohib-
itive conduct provided that such co-
operation is passive in nature. For ex-
ample, it is not uncommon for police
authorities to request employees sus-
pected of theft or criminal activity to
submit to a polygraph test during the
employee’s tour of duty since, as a gen-
eral rule, suspect employees are often
difficult to locate away from their
place of employment. Allowing a test
on the employer’s premises, releasing
an employee during working hours to
take a test at police headquarters, and
other similar types of cooperation at
the request of the police authorities
would not be construed as “requiring,
requesting, suggesting, or causing, di-
rectly or indirectly, any employee * * *
to take or submit to a lie detector
test.” Cooperation of this type must be
distinguished from actual participation
in the testing of employees suspected
of wrongdoing, either through the ad-
ministration of a test by the employer
at the request or direction of police au-
thorities, or through employer reim-
bursement of tests administered by po-
lice authorities to employees. In some
communities, it may be a practice of
police authorities to request employer
testing of employees before a police in-
vestigation is initiated on a reported
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