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type are a part of the overall security 
services provided by the employer. 
Such employees possess the ability to 
affect, on an opportunistic basis, the 
security of protected operations, by 
virtue of the knowledge gained through 
their job duties. 

(ii) On the other hand, there are cer-
tainly some types of employees in the 
security industry who ‘‘would not be 
employed to protect’’ the facilities or 
assets within the purview of the ex-
emption, and who would not be in the 
process of providing exempt security 
services. For example, custodial and 
maintenance employees typically 
would not have access, either directly 
or indirectly as a part of their job du-
ties, to the operations or clients of the 
employer. Any employee whose ‘‘ac-
cess’’ to secured areas or to sensitive 
information is on a controlled basis, 
such as by escort, would also be outside 
the scope of the exemption. In cases 
where security service companies also 
provide janitorial, food and beverage, 
or other services unrelated to security, 
the exemption would clearly not ex-
tend to any employee considered for 
employment in such activity. 

(5) The phrase ‘‘employed to protect’’ 
includes any job applicant who, if not 
hired specifically to protect the listed 
facilities or assets, would likely be so 
employed, as through a systematic as-
signment process, such as rotation of 
work assignments or selection from a 
pool of available employees, even if se-
lection for such work is unpredictable 
or infrequent. A prospective employee 
whose job assignment to perform quali-
fying protective functions would be 
made by selection from a pool of avail-
able employees (all of whom have an 
equal chance of being selected), or an 
employee who is to be rotated through 
different job assignments which in-
clude some qualifying protective func-
tions, is included within the exemp-
tion. However, if there is only a remote 
possibility that a prospective em-
ployee, if hired, would perform exempt 
protective functions, such as on an 
emergency basis, or if a prospective 
employee by reason of his or her posi-
tion, qualifications, or level of experi-
ence or for other reasons, would when 
hired, not ordinarily be assigned to 
protect qualifying facilities, such an 

employee would be deemed to have not 
been hired to protect such facilities 
and would be excluded from the exemp-
tion. 

(h) Polygraph tests administered pur-
suant to this exemption are subject to 
the limitations set forth in sections 8 
and 10 of the Act, as discussed in 
§§ 801.21, 801.22, 801.23, 801.24, 801.25, 
801.26, and 801.35 of this part. As pro-
vided in these sections, the exemption 
will apply only if certain requirements 
are met. Failure to satisfy any of the 
specified requirements nullifies the 
statutory authority for polygraph test 
administration and may subject the 
employer to the assessment of civil 
money penalties and other remedial ac-
tions, as provided for in section 6 of the 
Act (see subpart E, § 801.42 of this part). 
The administration of such tests is also 
subject to State or local laws, or col-
lective bargaining agreements, which 
may either prohibit lie detectors test, 
or contain more restrictive provisions 
with respect to polygraph testing. 

Subpart C—Restrictions on Poly-
graph Usage Under Exemp-
tions 

§ 801.20 Adverse employment action 
under ongoing investigation exemp-
tion. 

(a) Section 8(a) (1) of the Act provides 
that the limited exemption in section 
7(d) of the Act and § 801.12 of this part 
for ongoing investigations shall not 
apply if an employer discharges, dis-
ciplines, denies employment or pro-
motion or otherwise discriminates in 
any manner against a current em-
ployee based upon the analysis of a 
polygraph test chart or the refusal to 
take a polygraph test, without addi-
tional supporting evidence. 

(b) ‘‘Additional supporting evidence’’, 
for purposes of section 8(a) of the Act, 
includes, but is not limited to, the fol-
lowing: 

(1)(i) Evidence indicating that the 
employee had access to the missing or 
damaged property that is the subject of 
an ongoing investigation; and 

(ii) Evidence leading to the employ-
er’s reasonable suspicion that the em-
ployee was involved in the incident or 
activity under investigation; or 
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(2) Admissions or statements made 
by an employee before, during or fol-
lowing a polygraph examination. 

(c) Analysis of a polygraph test chart 
or refusal to take a polygraph test may 
not serve as a basis for adverse employ-
ment action, even with additional sup-
porting evidence, unless the employer 
observes all the requirements of sec-
tions 7(d) and 8(b) of the Act, as de-
scribed in §§ 801.12, 801.22, 801.23, 801.24, 
and 801.25 of this part. 

§ 801.21 Adverse employment action 
under security service and con-
trolled substance exemptions. 

(a) Section 8(a) (2) of the Act provides 
that the security service exemption in 
section 7(e) of the Act and § 801.14 of 
this part and the controlled substance 
exemption in section 7(f) of the Act and 
§ 801.13 of this part shall not apply if an 
employer discharges, disciplines, de-
nies employment or promotion, or oth-
erwise discriminates in any manner 
against a current employee or prospec-
tive employee based solely on the anal-
ysis of a polygraph test chart or the re-
fusal to take a polygraph test. 

(b) Analysis of a polygraph test chart 
or refusal to take a polygraph test may 
serve as one basis for adverse employ-
ment actions of the type described in 
paragraph (a) of this section, provided 
that the adverse action was also based 
on another bona fide reason, with sup-
porting evidence therefor. For exam-
ple, traditional factors such as prior 
employment experience, education, job 
performance, etc. may be used as a 
basis for employment decisions. Em-
ployment decisions based on admis-
sions or statements made by an em-
ployee or prospective employee before, 
during or following a polygraph exam-
ination may, likewise, serve as a basis 
for such decisions. 

(c) Analysis of a polygraph test chart 
or the refusal to take a polygraph test 
may not serve as a basis for adverse 
employment action, even with another 
legitimate basis for such action, unless 
the employer observes all the require-
ments of section 7 (e) or (f) of the Act, 
as appropriate, and section 8(b) of the 
Act, as described in §§ 801.13, 801.14, 
801.22, 801.23, 801.24, and 801.25 of this 
part. 

§ 801.22 Rights of examinee—general. 
(a) Pursuant to section 8(b) of the 

Act, the limited exemption in section 
7(d) of the Act for ongoing investiga-
tions, and the security service and con-
trolled substance exemptions in 7(e) 
and (f) of the Act (described in § 801.12, 
801.13, and 801.14 of this part) shall not 
apply unless all of the requirements set 
forth in this section and §§ 801.23 
through 801.25 of this part are met. 

(b) During all phases of the polygraph 
testing the person being examined has 
the following rights: 

(1) The examinee may terminate the 
test at any time. 

(2) The examinee may not be asked 
any questions in a degrading or unnec-
essarily intrusive manner. 

(3) The examinee may not be asked 
any questions dealing with: 

(i) Religious beliefs or affiliations; 
(ii) Beliefs or opinions regarding ra-

cial matters; 
(iii) Political beliefs or affiliations; 
(iv) Sexual preferences or behavior; 

or 
(v) Beliefs, affiliations, opinions, or 

lawful activities concerning unions or 
labor organizations. 

(4) The examinee may not be sub-
jected to a test when there is sufficient 
written evidence by a physician that 
the examinee is suffering from any 
medical or psychological condition or 
undergoing any treatment that might 
cause abnormal responses during the 
actual testing phase. ‘‘Sufficient writ-
ten evidence’’ shall constitute, at a 
minimum, a statement by a physician 
specifically describing the examinee’s 
medical or psychological condition or 
treatment and the basis for the physi-
cian’s opinion that the condition or 
treatment might result in such abnor-
mal responses. 

(5) An employee or prospective em-
ployee who exercises the right to ter-
minate the test, or who for medical 
reasons with sufficient supporting evi-
dence is not administered the test, 
shall be subject to adverse employment 
action only on the same basis as one 
who refuses to take a polygraph test, 
as described in §§ 801.20 and 801.21 of 
this part. 

(c) Any polygraph examination shall 
consist of one or more pretest phases, 
actual testing phases, and post-test 
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