§801.51

PROCEDURES RELATING TO HEARING

§801.51 Written notice of determina-
tion required.

Whenever the Administrator deter-
mines to assess a civil money penalty
for a violation of the Act or this part,
the person against whom such penalty
is assessed shall be notified in writing
of such determination. Such notice
shall be served in person or by certified
mail.

§801.52 Contents of notice.

The notice required by §801.51 of this
part shall:

(a) Set forth the determination of the
Administrator and the reason or rea-
sons therefor;

(b) Set forth a description of each
violation and the amount assessed for
each violation;

(c) Set forth the right to request a
hearing on such determination;

(d) Inform any affected person or per-
sons that in the absence of a timely re-
quest for a hearing, the determination
of the Administrator shall become
final and unappealable; and

(e) Set forth the time and method for
requesting a hearing, and the proce-
dures relating thereto, as set forth in
§801.53 of this part.

§801.53 Request for hearing.

(a) Any person desiring to request an
administrative hearing on a civil
money penalty assessment pursuant to
this part shall make such request in
writing to the official who issued the
determination at the Wage and Hour
Division address appearing on the de-
termination notice, no later than 30
days after the date of receipt of the no-
tice referred to in §801.51 of this part.

(b) The request for hearing must be
received by the Administrator at the
address set forth in the notice issued
pursuant to §801.52 of this part, within
the time set forth in paragraph (a) of
this section. For the affected person’s
protection, if the request is by mail, it
should be by certified mail, return re-
ceipt requested.

(c) No particular form is prescribed
for any request for hearing permitted
by this subpart. However, any such re-
quest shall:

(1) Be typewritten or legibly written;
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(2) Specify the issue or issues stated
in the notice of determination giving
rise to such request;

(3) State the specific reason or rea-
sons why the person requesting the
hearing believes such determination is
in error;

(4) Be signed by the person making
the request or by an authorized rep-
resentative of such person; and

(5) Include the address at which such
person or authorized representative de-
sires to receive further communica-
tions relating thereto.
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RULES OF PRACTICE

§801.58 General.

Except as provided in this subpart,
and to the extent they do not conflict
with the provisions of this subpart, the
“Rules of Practice and Procedure for
Administrative Hearings Before the Of-
fice of Administrative Law Judges” es-
tablished by the Secretary at 29 CFR
part 18 shall apply to administrative
proceedings under this subpart.

§801.59 Service and computation of
time.

(a) Service of documents under this
subpart shall be made by personal serv-
ice to the individual, officer of a cor-
poration, or attorney of record or by
mailing the determination to the last
known address of the individual, offi-
cer, or attorney. If done by certified
mail, service is complete upon mailing.
If done by regular mail, service is com-
plete upon receipt by addressee.

(b) Two (2) copies of all pleadings and
other documents required for any ad-
ministrative proceeding provided by
this part shall be served on the attor-
neys for the Department of Labor. One
copy shall be served on the Associate
Solicitor, Division of Fair Labor
Standards, Office of the Solicitor, U.S.
Department of Labor, 200 Constitution
Avenue NW., Washington, DC 20210, and
one copy on the Attorney representing
the Department in the proceeding.

(c) Time will be computed beginning
with the day following the action and
includes the last day of the period un-
less it is a Saturday, Sunday, or feder-
ally-observed holiday, in which case
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the time period includes the next busi-
ness day.

(d) When a request for hearing is
served by mail, five (5) days shall be
added to the prescribed period during
which the party has the right to re-
quest a hearing on the determination.

§801.60 Commencement of proceeding.

Each administrative proceeding per-
mitted under the Act and these regula-
tions shall be commenced upon receipt
of a timely request for hearing filed in
accordance with §801.53 of this part.

§801.61 Designation of record.

(a) Each administrative proceeding
instituted under the Act and this part
shall be identified of record by a num-
ber preceded by the year and the let-
ters “EPPA”.

(b) The number, letter, and designa-
tion assigned to each such proceeding
shall be clearly displayed on each
pleading, motion, brief, or other formal
document filed and docketed of record.

§801.62

(a) Each administrative proceeding
instituted under the Act and this part
shall be captioned in the name of the

Caption of proceeding.

person requesting such hearing, and
shall be styled as follows:

In Matter of , Respond-
ent.

(b) For the purposes of administra-
tive proceedings under the Act and this
part the “Secretary of Labor” shall be
identified as plaintiff and the person
requesting such hearing shall be named
as respondent.

REFERRAL FOR HEARING

§801.63 Referral to
Law Judge.

(a) Upon receipt of a timely request
for a hearing filed pursuant to and in
accordance with §801.53 of this part,
the Administrator, by the Associate
Solicitor for the Division of Fair Labor
Standards or by the Regional Solicitor
for the Region in which the action
arose, shall by Order of Reference,
promptly refer a copy of the notice of
administrative determination com-
plained of, and the original or a dupli-
cate copy of the request for hearing

Administrative

§801.66

signed by the person requesting such
hearing or the authorized representa-
tive of such person, to the Chief Ad-
ministrative Law Judge, for a deter-
mination in an administrative pro-
ceeding as provided herein. The notice
of administrative determination and
request for hearing shall be filed of
record in the Office of the Chief Admin-
istrative Law Judge and shall, respec-
tively, be given the effect of a com-
plaint and answer thereto for purposes
of the administrative proceeding, sub-
ject to any amendment that may be
permitted under this part.

(b) A copy of the Order of Reference,
together with a copy of this part, shall
be served by counsel for the Secretary
upon the person requesting the hear-
ing, in the manner provided in 29 CFR
18.3.

§801.64 Notice of docketing.

The Chief Administrative Law Judge
shall promptly notify the parties of the
docketing of each matter.

PROCEDURES BEFORE ADMINISTRATIVE
LAW JUDGE

§801.65 Appearances; representation
of the Department of Labor.

The Associate Solicitor, Division of
Fair Labor Standards, or Regional So-
licitor shall represent the Department
in any proceeding under this part.

§801.66 Consent findings and order.

(a) General. At any time after the
commencement of a proceeding under
this part, but prior to the reception of
evidence in any such proceeding, a
party may move to defer the receipt of
any evidence for a reasonable time to
permit negotiation of an agreement
containing consent findings and an
order disposing of the whole or any
part of the proceeding. The allowance
of such deferment and the duration
thereof shall be at the discretion of the
Administrative Law Judge, after con-
sideration of the nature of the pro-
ceeding, the requirements of the public
interest, the representations of the
parties, and the probability of an
agreement being reached which will re-
sult in a just disposition of the issues
involved.
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