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who are employed within any State of 
the United States, the District of Co-
lumbia or any Territory or possession 
of the United States. Employees who 
are employed outside these areas are 
not counted for purposes of deter-
mining employer coverage or employee 
eligibility. 

(c) Employees on paid or unpaid 
leave, including FMLA leave, leaves of 
absence, disciplinary suspension, etc., 
are counted as long as the employer 
has a reasonable expectation that the 
employee will later return to active 
employment. If there is no employer/ 
employee relationship (as when an em-
ployee is laid off, whether temporarily 
or permanently) such individual is not 
counted. Part-time employees, like 
full-time employees, are considered to 
be employed each working day of the 
calendar week, as long as they are 
maintained on the payroll. 

(d) An employee who does not begin 
to work for an employer until after the 
first working day of a calendar week, 
or who terminates employment before 
the last working day of a calendar 
week, is not considered employed on 
each working day of that calendar 
week. 

(e) A private employer is covered if it 
maintained 50 or more employees on 
the payroll during 20 or more calendar 
workweeks (not necessarily consecu-
tive workweeks) in either the current 
or the preceding calendar year. 

(f) Once a private employer meets the 
50 employees/20 workweeks threshold, 
the employer remains covered until it 
reaches a future point where it no 
longer has employed 50 employees for 
20 (nonconsecutive) workweeks in the 
current and preceding calendar year. 
For example, if an employer who met 
the 50 employees/20 workweeks test in 
the calendar year as of August 5, 1993, 
subsequently dropped below 50 employ-
ees before the end of 1993 and continued 
to employ fewer than 50 employees in 
all workweeks throughout calendar 
year 1994, the employer would continue 
to be covered throughout calendar year 
1994 because it met the coverage cri-
teria for 20 workweeks of the preceding 
(i.e., 1993) calendar year. 

§ 825.106 How is ‘‘joint employment’’ 
treated under FMLA? 

(a) Where two or more businesses ex-
ercise some control over the work or 
working conditions of the employee, 
the businesses may be joint employers 
under FMLA. Joint employers may be 
separate and distinct entities with sep-
arate owners, managers and facilities. 
Where the employee performs work 
which simultaneously benefits two or 
more employers, or works for two or 
more employers at different times dur-
ing the workweek, a joint employment 
relationship generally will be consid-
ered to exist in situations such as: 

(1) Where there is an arrangement be-
tween employers to share an employ-
ee’s services or to interchange employ-
ees; 

(2) Where one employer acts directly 
or indirectly in the interest of the 
other employer in relation to the em-
ployee; or, 

(3) Where the employers are not com-
pletely disassociated with respect to 
the employee’s employment and may 
be deemed to share control of the em-
ployee, directly or indirectly, because 
one employer controls, is controlled 
by, or is under common control with 
the other employer. 

(b) A determination of whether or 
not a joint employment relationship 
exists is not determined by the applica-
tion of any single criterion, but rather 
the entire relationship is to be viewed 
in its totality. For example, joint em-
ployment will ordinarily be found to 
exist when a temporary or leasing 
agency supplies employees to a second 
employer. 

(c) In joint employment relation-
ships, only the primary employer is re-
sponsible for giving required notices to 
its employees, providing FMLA leave, 
and maintenance of health benefits. 
Factors considered in determining 
which is the ‘‘primary’’ employer in-
clude authority/responsibility to hire 
and fire, assign/place the employee, 
make payroll, and provide employment 
benefits. For employees of temporary 
help or leasing agencies, for example, 
the placement agency most commonly 
would be the primary employer. 

(d) Employees jointly employed by 
two employers must be counted by 

VerDate May<21>2004 01:41 Jul 17, 2004 Jkt 203108 PO 00000 Frm 00796 Fmt 8010 Sfmt 8010 Y:\SGML\203108T.XXX 203108T



797 

Wage and Hour Division, Labor § 825.108 

both employers, whether or not main-
tained on one of the employer’s pay-
roll, in determining employer coverage 
and employee eligibility. For example, 
an employer who jointly employs 15 
workers from a leasing or temporary 
help agency and 40 permanent workers 
is covered by FMLA. An employee on 
leave who is working for a secondary 
employer is considered employed by 
the secondary employer, and must be 
counted for coverage and eligibility 
purposes, as long as the employer has a 
reasonable expectation that that em-
ployee will return to employment with 
that employer. 

(e) Job restoration is the primary re-
sponsibility of the primary employer. 
The secondary employer is responsible 
for accepting the employee returning 
from FMLA leave in place of the re-
placement employee if the secondary 
employer continues to utilize an em-
ployee from the temporary or leasing 
agency, and the agency chooses to 
place the employee with the secondary 
employer. A secondary employer is also 
responsible for compliance with the 
prohibited acts provisions with respect 
to its temporary/leased employees, 
whether or not the secondary employer 
is covered by FMLA (see § 825.220(a)). 
The prohibited acts include prohibi-
tions against interfering with an em-
ployee’s attempt to exercise rights 
under the Act, or discharging or dis-
criminating against an employee for 
opposing a practice which is unlawful 
under FMLA. A covered secondary em-
ployer will be responsible for compli-
ance with all the provisions of the 
FMLA with respect to its regular, per-
manent workforce. 

§ 825.107 What is meant by ‘‘successor 
in interest’’? 

(a) For purposes of FMLA, in deter-
mining whether an employer is covered 
because it is a ‘‘successor in interest’’ to 
a covered employer, the factors used 
under Title VII of the Civil Rights Act 
and the Vietnam Era Veterans’ Adjust-
ment Act will be considered. However, 
unlike Title VII, whether the successor 
has notice of the employee’s claim is 
not a consideration. Notice may be rel-
evant, however, in determining suc-
cessor liability for violations of the 

predecessor. The factors to be consid-
ered include: 

(1) Substantial continuity of the 
same business operations; 

(2) Use of the same plant; 
(3) Continuity of the work force; 
(4) Similarity of jobs and working 

conditions; 
(5) Similarity of supervisory per-

sonnel; 
(6) Similarity in machinery, equip-

ment, and production methods; 
(7) Similarity of products or services; 

and 
(8) The ability of the predecessor to 

provide relief. 
(b) A determination of whether or 

not a ‘‘successor in interest’’ exists is 
not determined by the application of 
any single criterion, but rather the en-
tire circumstances are to be viewed in 
their totality. 

(c) When an employer is a ‘‘successor 
in interest,’’ employees’ entitlements 
are the same as if the employment by 
the predecessor and successor were 
continuous employment by a single 
employer. For example, the successor, 
whether or not it meets FMLA cov-
erage criteria, must grant leave for eli-
gible employees who had provided ap-
propriate notice to the predecessor, or 
continue leave begun while employed 
by the predecessor, including mainte-
nance of group health benefits during 
the leave and job restoration at the 
conclusion of the leave. A successor 
which meets FMLA’s coverage criteria 
must count periods of employment and 
hours worked for the predecessor for 
purposes of determining employee eli-
gibility for FMLA leave. 

§ 825.108 What is a ‘‘public agency’’? 

(a) An ‘‘employer’’ under FMLA in-
cludes any ‘‘public agency,’’ as defined 
in section 3(x) of the Fair Labor Stand-
ards Act, 29 U.S.C. 203(x). Section 3(x) 
of the FLSA defines ‘‘public agency’’ as 
the government of the United States; 
the government of a State or political 
subdivision of a State; or an agency of 
the United States, a State, or a polit-
ical subdivision of a State, or any 
interstate governmental agency. 
‘‘State’’ is further defined in Section 
3(c) of the FLSA to include any State 
of the United States, the District of 
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