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meets the specified duties test, is paid 
on a salary basis, and is paid a salary 
of at least the amount specified in the 
regulations, the employer may make 
deductions from the employee’s salary 
for any hours taken as intermittent or 
reduced FMLA leave within a work-
week, without affecting the exempt 
status of the employee. The fact that 
an employer provides FMLA leave, 
whether paid or unpaid, and maintains 
records required by this part regarding 
FMLA leave, will not be relevant to 
the determination whether an em-
ployee is exempt within the meaning of 
29 CFR Part 541. 

(b) For an employee paid in accord-
ance with the fluctuating workweek 
method of payment for overtime (see 29 
CFR 778.114), the employer, during the 
period in which intermittent or reduced 
schedule FMLA leave is scheduled to 
be taken, may compensate an em-
ployee on an hourly basis and pay only 
for the hours the employee works, in-
cluding time and one-half the employ-
ee’s regular rate for overtime hours. 
The change to payment on an hourly 
basis would include the entire period 
during which the employee is taking 
intermittent leave, including weeks in 
which no leave is taken. The hourly 
rate shall be determined by dividing 
the employee’s weekly salary by the 
employee’s normal or average schedule 
of hours worked during weeks in which 
FMLA leave is not being taken. If an 
employer chooses to follow this excep-
tion from the fluctuating workweek 
method of payment, the employer must 
do so uniformly, with respect to all em-
ployees paid on a fluctuating work-
week basis for whom FMLA leave is 
taken on an intermittent or reduced 
leave schedule basis. If an employer 
does not elect to convert the employ-
ee’s compensation to hourly pay, no de-
duction may be taken for FMLA leave 
absences. Once the need for intermit-
tent or reduced scheduled leave is over, 
the employee may be restored to pay-
ment on a fluctuating work week basis. 

(c) This special exception to the ‘‘sal-
ary basis’’ requirements of the FLSA 
exemption or fluctuating workweek 
payment requirements applies only to 
employees of covered employers who 
are eligible for FMLA leave, and to 
leave which qualifies as (one of the four 

types of) FMLA leave. Hourly or other 
deductions which are not in accordance 
with 29 CFR Part 541 or 29 CFR § 778.114 
may not be taken, for example, from 
the salary of an employee who works 
for an employer with fewer than 50 em-
ployees, or where the employee has not 
worked long enough to be eligible for 
FMLA leave without potentially af-
fecting the employee’s eligibility for 
exemption. Nor may deductions which 
are not permitted by 29 CFR Part 541 or 
29 CFR § 778.114 be taken from such an 
employee’s salary for any leave which 
does not qualify as FMLA leave, for ex-
ample, deductions from an employee’s 
pay for leave required under State law 
or under an employer’s policy or prac-
tice for a reason which does not qualify 
as FMLA leave, e.g., leave to care for a 
grandparent or for a medical condition 
which does not qualify as a serious 
health condition; or for leave which is 
more generous than provided by 
FMLA, such as leave in excess of 12 
weeks in a year. Employers may com-
ply with State law or the employer’s 
own policy/practice under these cir-
cumstances and maintain the employ-
ee’s eligibility for exemption or for the 
fluctuating workweek method of pay 
by not taking hourly deductions from 
the employee’s pay, in accordance with 
FLSA requirements, or may take such 
deductions, treating the employee as 
an ‘‘hourly’’ employee and pay overtime 
premium pay for hours worked over 40 
in a workweek. 

§ 825.207 Is FMLA leave paid or un-
paid? 

(a) Generally, FMLA leave is unpaid. 
However, under the circumstances de-
scribed in this section, FMLA permits 
an eligible employee to choose to sub-
stitute paid leave for FMLA leave. If 
an employee does not choose to sub-
stitute accrued paid leave, the em-
ployer may require the employee to 
substitute accrued paid leave for 
FMLA leave. 

(b) Where an employee has earned or 
accrued paid vacation, personal or fam-
ily leave, that paid leave may be sub-
stituted for all or part of any (other-
wise) unpaid FMLA leave relating to 
birth, placement of a child for adoption 
or foster care, or care for a spouse, 
child or parent who has a serious 
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health condition. The term ‘‘family 
leave’’ as used in FMLA refers to paid 
leave provided by the employer cov-
ering the particular circumstances for 
which the employee seeks leave for ei-
ther the birth of a child and to care for 
such child, placement of a child for 
adoption or foster care, or care for a 
spouse, child or parent with a serious 
health condition. For example, if the 
employer’s leave plan allows use of 
family leave to care for a child but not 
for a parent, the employer is not re-
quired to allow accrued family leave to 
be substituted for FMLA leave used to 
care for a parent. 

(c) Substitution of paid accrued vaca-
tion, personal, or medical/sick leave 
may be made for any (otherwise) un-
paid FMLA leave needed to care for a 
family member or the employee’s own 
serious health condition. Substitution 
of paid sick/medical leave may be 
elected to the extent the circumstances 
meet the employer’s usual require-
ments for the use of sick/medical leave. 
An employer is not required to allow 
substitution of paid sick or medical 
leave for unpaid FMLA leave ‘‘in any 
situation’’ where the employer’s uni-
form policy would not normally allow 
such paid leave. An employee, there-
fore, has a right to substitute paid 
medical/sick leave to care for a seri-
ously ill family member only if the em-
ployer’s leave plan allows paid leave to 
be used for that purpose. Similarly, an 
employee does not have a right to sub-
stitute paid medical/sick leave for a se-
rious health condition which is not 
covered by the employer’s leave plan. 

(d)(1) Disability leave for the birth of 
a child would be considered FMLA 
leave for a serious health condition and 
counted in the 12 weeks of leave per-
mitted under FMLA. Because the leave 
pursuant to a temporary disability 
benefit plan is not unpaid, the provi-
sion for substitution of paid leave is in-
applicable. However, the employer may 
designate the leave as FMLA leave and 
count the leave as running concur-
rently for purposes of both the benefit 
plan and the FMLA leave entitlement. 
If the requirements to qualify for pay-
ments pursuant to the employer’s tem-
porary disability plan are more strin-
gent than those of FMLA, the em-
ployee must meet the more stringent 

requirements of the plan, or may 
choose not to meet the requirements of 
the plan and instead receive no pay-
ments from the plan and use unpaid 
FMLA leave or substitute available ac-
crued paid leave. 

(2) The Act provides that a serious 
health condition may result from in-
jury to the employee ‘‘on or off’’ the 
job. If the employer designates the 
leave as FMLA leave in accordance 
with § 825.208, the employee’s FMLA 12– 
week leave entitlement may run con-
currently with a workers’ compensa-
tion absence when the injury is one 
that meets the criteria for a serious 
health condition. As the workers’ com-
pensation absence is not unpaid leave, 
the provision for substitution of the 
employee’s accrued paid leave is not 
applicable. However, if the health care 
provider treating the employee for the 
workers’ compensation injury certifies 
the employee is able to return to a 
‘‘light duty job’’ but is unable to return 
to the same or equivalent job, the em-
ployee may decline the employer’s 
offer of a ‘‘light duty job’’. As a result 
the employee may lose workers’ com-
pensation payments, but is entitled to 
remain on unpaid FMLA leave until 
the 12-week entitlement is exhausted. 
As of the date workers’ compensation 
benefits cease, the substitution provi-
sion becomes applicable and either the 
employee may elect or the employer 
may require the use of accrued paid 
leave. See also §§ 825.210(f), 825.216(d), 
825.220(d), 825.307(a)(1) and 825.702(d) (1) 
and (2) regarding the relationship be-
tween workers’ compensation absences 
and FMLA leave. 

(e) Paid vacation or personal leave, 
including leave earned or accrued 
under plans allowing ‘‘paid time off,’’ 
may be substituted, at either the em-
ployee’s or the employer’s option, for 
any qualified FMLA leave. No limita-
tions may be placed by the employer 
on substitution of paid vacation or per-
sonal leave for these purposes. 

(f) If neither the employee nor the 
employer elects to substitute paid 
leave for unpaid FMLA leave under the 
above conditions and circumstances, 
the employee will remain entitled to 
all the paid leave which is earned or ac-
crued under the terms of the employ-
er’s plan. 
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(g) If an employee uses paid leave 
under circumstances which do not 
qualify as FMLA leave, the leave will 
not count against the 12 weeks of 
FMLA leave to which the employee is 
entitled. For example, paid sick leave 
used for a medical condition which is 
not a serious health condition does not 
count against the 12 weeks of FMLA 
leave entitlement. 

(h) When an employee or employer 
elects to substitute paid leave (of any 
type) for unpaid FMLA leave under cir-
cumstances permitted by these regula-
tions, and the employer’s procedural 
requirements for taking that kind of 
leave are less stringent than the re-
quirements of FMLA (e.g., notice or 
certification requirements), only the 
less stringent requirements may be im-
posed. An employee who complies with 
an employer’s less stringent leave plan 
requirements in such cases may not 
have leave for an FMLA purpose de-
layed or denied on the grounds that the 
employee has not complied with strict-
er requirements of FMLA. However, 
where accrued paid vacation or per-
sonal leave is substituted for unpaid 
FMLA leave for a serious health condi-
tion, an employee may be required to 
comply with any less stringent medical 
certification requirements of the em-
ployer’s sick leave program. See 
§§ 825.302(g), 825.305(e) and 825.306(c). 

(i) Section 7(o) of the Fair Labor 
Standards Act (FLSA) permits public 
employers under prescribed cir-
cumstances to substitute compen-
satory time off accrued at one and one- 
half hours for each overtime hour 
worked in lieu of paying cash to an em-
ployee when the employee works over-
time hours as prescribed by the Act. 
There are limits to the amounts of 
hours of compensatory time an em-
ployee may accumulate depending 
upon whether the employee works in 
fire protection or law enforcement (480 
hours) or elsewhere for a public agency 
(240 hours). Compensatory time off is 
not a form of accrued paid leave that 
an employer may require the employee 
to substitute for unpaid FMLA leave. 
The employee may request to use his/ 
her balance of compensatory time for 
an FMLA reason. If the employer per-
mits the accrual to be used in compli-
ance with regulations, 29 CFR 553.25, 

the absence which is paid from the em-
ployee’s accrued compensatory time 
‘‘account’’ may not be counted against 
the employee’s FMLA leave entitle-
ment. 

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30, 
1995] 

§ 825.208 Under what circumstances 
may an employer designate leave, 
paid or unpaid, as FMLA leave and, 
as a result, count it against the em-
ployee’s total FMLA leave entitle-
ment? 

(a) In all circumstances, it is the em-
ployer’s responsibility to designate 
leave, paid or unpaid, as FMLA-quali-
fying, and to give notice of the designa-
tion to the employee as provided in 
this section. In the case of intermit-
tent leave or leave on a reduced sched-
ule, only one such notice is required 
unless the circumstances regarding the 
leave have changed. The employer’s 
designation decision must be based 
only on information received from the 
employee or the employee’s spokes-
person (e.g., if the employee is inca-
pacitated, the employee’s spouse, adult 
child, parent, doctor, etc., may provide 
notice to the employer of the need to 
take FMLA leave). In any cir-
cumstance where the employer does 
not have sufficient information about 
the reason for an employee’s use of 
paid leave, the employer should inquire 
further of the employee or the spokes-
person to ascertain whether the paid 
leave is potentially FMLA-qualifying. 

(1) An employee giving notice of the 
need for unpaid FMLA leave must ex-
plain the reasons for the needed leave 
so as to allow the employer to deter-
mine that the leave qualifies under the 
Act. If the employee fails to explain 
the reasons, leave may be denied. In 
many cases, in explaining the reasons 
for a request to use paid leave, espe-
cially when the need for the leave was 
unexpected or unforeseen, an employee 
will provide sufficient information for 
the employer to designate the paid 
leave as FMLA leave. An employee 
using accrued paid leave, especially va-
cation or personal leave, may in some 
cases not spontaneously explain the 
reasons or their plans for using their 
accrued leave. 
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