§825.211

health plan, as described in
§825.209(a)(1), are the sole responsi-
bility of the employee. The employee
and the insurer should make necessary
arrangements for payment of pre-
miums during periods of unpaid FMLA
leave.

(b) If the FMLA leave is substituted
paid leave, the employee’s share of pre-
miums must be paid by the method
normally used during any paid leave,
presumably as a payroll deduction.

(c) If FMLA leave is unpaid, the em-
ployer has a number of options for ob-
taining payment from the employee.
The employer may require that pay-
ment be made to the employer or to
the insurance carrier, but no additional
charge may be added to the employee’s
premium payment for administrative
expenses. The employer may require
employees to pay their share of pre-
mium payments in any of the following
ways:

(1) Payment would be due at the
same time as it would be made if by
payroll deduction;

(2) Payment would be due on the
same schedule as payments are made
under COBRA,;

(3) Payment would be prepaid pursu-
ant to a cafeteria plan at the employ-
ee’s option;

(4) The employer’s existing rules for
payment by employees on “leave with-
out pay” would be followed, provided
that such rules do not require prepay-
ment (i.e., prior to the commencement
of the leave) of the premiums that will
become due during a period of unpaid
FMLA leave or payment of higher pre-
miums than if the employee had con-
tinued to work instead of taking leave;
or,

(5) Another system voluntarily
agreed to between the employer and
the employee, which may include pre-
payment of premiums (e.g., through in-
creased payroll deductions when the
need for the FMLA leave is foresee-
able).

(d) The employer must provide the
employee with advance written notice
of the terms and conditions under
which these payments must be made.
(See §825.301.)

(e) An employer may not require
more of an employee using FMLA leave
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than the employer requires of other
employees on “leave without pay.”

(f) An employee who is receiving pay-
ments as a result of a workers’ com-
pensation injury must make arrange-
ments with the employer for payment
of group health plan benefits when si-
multaneously taking unpaid FMLA
leave. See paragraph (c) of this section
and §825.207(d)(2).
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§825.211 What special health benefits
maintenance rules apply to multi-
employer health plans?

(a) A multi-employer health plan is a
plan to which more than one employer
is required to contribute, and which is
maintained pursuant to one or more
collective bargaining agreements be-
tween employee organization(s) and
the employers.

(b) An employer under a multi-em-
ployer plan must continue to make
contributions on behalf of an employee
using FMLA leave as though the em-
ployee had been continuously em-
ployed, unless the plan contains an ex-
plicit FMLA provision for maintaining
coverage such as through pooled con-
tributions by all employers party to
the plan.

(c) During the duration of an employ-
ee’s FMLA leave, coverage by the
group health plan, and benefits pro-
vided pursuant to the plan, must be
maintained at the level of coverage and
benefits which were applicable to the
employee at the time FMLA leave
commenced.

(d) An employee using FMLA leave
cannot be required to use “banked”
hours or pay a greater premium than
the employee would have been required
to pay if the employee had been con-
tinuously employed.

(e) As provided in §825.209(f) of this
part, group health plan coverage must
be maintained for an employee on
FMLA leave until:

(1) the employee’s FMLA leave enti-
tlement is exhausted;

(2) the employer can show that the
employee would have been laid off and
the employment relationship termi-
nated; or,
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(3) the employee provides unequivo-
cal notice of intent not to return to
work.

§825.212 What are the consequences of
an employee’s failure to make time-
ly health plan premium payments?

(a)(1) In the absence of an established
employer policy providing a longer
grace period, an employer’s obligations
to maintain health insurance coverage
cease under FMLA if an employee’s
premium payment is more than 30 days
late. In order to drop the coverage for
an employee whose premium payment
is late, the employer must provide
written notice to the employee that
the payment has not been received.
Such notice must be mailed to the em-
ployee at least 15 days before coverage
is to cease, advising that coverage will
be dropped on a specified date at least
15 days after the date of the letter un-
less the payment has been received by
that date. If the employer has estab-
lished policies regarding other forms of
unpaid leave that provide for the em-
ployer to cease coverage retroactively
to the date the unpaid premium pay-
ment was due, the employer may drop
the employee from coverage retro-
actively in accordance with that pol-
icy, provided the 15-day notice was
given. In the absence of such a policy,
coverage for the employee may be ter-
minated at the end of the 30-day grace
period, where the required 15-day no-
tice has been provided.

(2) An employer has no obligation re-
garding the maintenance of a health
insurance policy which is not a “group
health plan.” See §825.209(a).

(3) AIll other obligations of an em-
ployer under FMLA would continue;
for example, the employer continues to
have an obligation to reinstate an em-
ployee upon return from leave.

(b) The employer may recover the
employee’s share of any premium pay-
ments missed by the employee for any
FMLA leave period during which the
employer maintains health coverage by
paying the employee’s share after the
premium payment is missed.

(c) If coverage lapses because an em-
ployee has not made required premium
payments, upon the employee’s return
from FMLA leave the employer must
still restore the employee to coverage/

§825.213

benefits equivalent to those the em-
ployee would have had if leave had not
been taken and the premium pay-
ment(s) had not been missed, including
family or dependent coverage. See
§825.215(d)(1)-(5). In such case, an em-
ployee may not be required to meet
any qualification requirements im-
posed by the plan, including any new
preexisting condition waiting period,
to wait for an open season, or to pass a
medical examination to obtain rein-
statement of coverage.

§825.213 May an employer recover
costs it incurred for maintaining
“group health plan” or other non-
health benefits coverage during
FMLA leave?

(@) In addition to the circumstances
discussed in §825.212(b), an employer
may recover its share of health plan
premiums during a period of unpaid
FMLA leave from an employee if the
employee fails to return to work after
the employee’s FMLA leave entitle-
ment has been exhausted or expires,
unless the reason the employee does
not return is due to:

(1) The continuation, recurrence, or
onset of a serious health condition of
the employee or the employee’s family
member which would otherwise entitle
the employee to leave under FMLA; or

(2) Other circumstances beyond the
employee’s control. Examples of “other
circumstances beyond the employee’s
control” are necessarily broad. They in-
clude such situations as where a parent
chooses to stay home with a newborn
child who has a serious health condi-
tion; an employee’s spouse is unexpect-
edly transferred to a job location more
than 75 miles from the employee’s
worksite; a relative or individual other
than an immediate family member has
a serious health condition and the em-
ployee is needed to provide care; the
employee is laid off while on leave; or,
the employee is a “key employee” who
decides not to return to work upon
being notified of the employer’s inten-
tion to deny restoration because of
substantial and grievous economic in-
jury to the employer’s operations and
is not reinstated by the employer.
Other circumstances beyond the em-
ployee’s control would not include a
situation where an employee desires to
remain with a parent in a distant city
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