
22 

33 CFR Ch. II (7–1–04 Edition) § 203.71 

or from any Government conveyance, 
to include Government-leased convey-
ance. 

(5) Equipment owned by the United 
States will be utilized to the maximum 
extent possible in exercising the au-
thority to transport water, consistent 
with lowest total Federal cost. 

(g) Request for assistance. A written 
request must be made to the district 
commander with Civil Works responsi-
bility for the affected area. Upon re-
ceipt of a written request, the appro-
priate State and Federal agencies will 
be notified, and coordination will con-
tinue as appropriate throughout the as-
sistance. 

[68 FR 36468, June 18, 2003] 

Subpart F—Advance Measures 

§ 203.71 Policy. 
Advance Measures consists of those 

activities performed prior to a flood 
event, or potential flood event, to pro-
tect against loss of life and/or signifi-
cant damages to improved property 
from flooding. Emergency work under 
this authority will be considered when 
requested by the Governor of a State 
confronted with an imminent threat of 
unusual flooding. Corps assistance will 
be to complement the maximum efforts 
of tribal, State, and local authorities. 
Projects will be designed for the spe-
cific threat, normally of expedient- 
type construction, and typically tem-
porary in nature. 

§ 203.72 Eligibility criteria and proce-
dures. 

(a) Threat of flooding. An imminent 
threat of unusual flooding must exist 
before Advance Measures projects can 
be approved. The threat may be estab-
lished by National Weather Service 
predictions, or by Corps of Engineers 
determinations of unusual flooding 
from adverse or unusual conditions. 
The threat must be clearly defined to 
the extent that it is readily apparent 
that damages will be incurred if pre-
ventive action is not taken imme-
diately. 

(b) Governor’s request. A letter signed 
by the Governor, requesting Corps as-
sistance and addressing the State’s 
commitments and capabilities with re-

sponse to the emergency situation, is 
required. All requests should identify 
the following information: 

(1) Describe the non-Federal efforts 
undertaken. Verify that all available 
resources have been committed. 

(2) Identify the specific needs, and 
the required Corps assistance. 

(3) Identify additional commitments 
to be accomplished by the non-Federal 
interests. 

(4) Identify the non-Federal spon-
sor(s). 

(c) Feasibility. The proposed work 
should be temporary in nature, tech-
nically feasible, designed to deal effec-
tively and efficiently with the specific 
threat, and capable of construction in 
time to prevent anticipated damages. 

(d) Economic justification. All work 
undertaken under this category must 
have a favorable benefit-to-cost ratio, 
under Corps of Engineers economic 
guidelines. 

(e) Local cooperation/responsibilities. 
Subpart G of this part provides require-
ments for a Cooperation Agreement 
needed to provide local assurances. The 
project sponsor must remove tem-
porary works constructed by the Corps 
when the operation is over, at no cost 
to the Corps. 

(f) Contingency planning efforts for po-
tential Advance Measures activities. Oc-
casionally weather phenomena occur 
which produce a much higher than nor-
mal probability or threat of flooding 
which may be predicted several months 
in advance of occurrence or significant 
impact. Impacts on specific locations 
may be unpredictable, but regional im-
pacts may have a high likelihood of oc-
currence. In such situations, the Corps 
may provide technical and contingency 
planning assistance to tribal, State, 
and local agencies, commensurate with 
the predicted weather phenomenon, 
based on requests for assistance from 
such tribal, State, and local agencies. 
Specific Advance Measures projects 
must be addressed as specified in para-
graph (b) of this section. 

(g) Definitions. 
(1) Imminent threat. A subjective sta-

tistical evaluation of how quickly a 
threat scenario can develop, and how 
likely that threat is to develop in a 
given geographical location. Implicit 
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in the timing aspect can be consider-
ations of available time (when the next 
flood or storm event is likely to occur), 
season (e.g., a snowpack that will melt 
in the coming spring runoff), or of 
known cyclical activities. 

(2) Unusual flooding. A subjective de-
termination that considers potential 
ability to approach an area’s flood of 
record, a catastrophic level of flooding, 
or a greater than 50-year level of flood-
ing. 

Subpart G—Local Interests/ 
Cooperation Agreements 

§ 203.81 General. 
(a) Requirements for Cooperation Agree-

ments. In order to maintain a firm un-
derstanding between the Corps and 
non-Federal interests concerning the 
responsibilities of each party in re-
sponding to or recovering from a nat-
ural disaster, division or district com-
manders shall negotiate a cooperation 
agreement (CA) with a non-Federal 
sponsor whenever assistance (other 
than short term technical assistance) 
is furnished. CA’s do not require ap-
proval by HQUSACE unless they con-
tain special or unusual conditions. For 
assistance to other than a public enti-
ty, a public agency is required to be 
the non-Federal sponsor, co-sign the 
agreement, and be responsible, from 
the Corps perspective, for accomplish-
ment of all work and conditions re-
quired in the CA. Project sponsors 
must meet the definition contained in 
§ 203.15. 

(b) Request for assistance. (1) For ur-
gent situations involving Flood Re-
sponse activities, division/district com-
manders may respond to oral requests 
from responsible representatives of 
local interests. However, all oral re-
quests must be confirmed in writing. 
Assistance can be furnished before the 
written statement is received. 

(2) Before furnishing assistance 
(other than short term technical as-
sistance) under Advance Measures, or 
under Emergency Water Supplies, the 
district/division commander must re-
ceive a request, signed by the Governor 
(or the Governor’s representative for 
Emergency Water assistance due to a 
contaminated source), identifying the 
problem, verifying that all available 

State and local resources have been 
committed, and requesting Federal as-
sistance. 

§ 203.82 Requirements of local co-
operation. 

It is Corps policy that provision of 
assistance under Public Law 84–99 will, 
insofar as feasible, require local inter-
ests to: provide without cost to the 
United States all LERRD’s necessary 
for the authorized work; hold and save 
the United States free from damages 
due to the authorized work, exclusive 
of damages due to the fault or neg-
ligence of the United States or its con-
tractor; maintain and operate, in a 
manner satisfactory to the Chief of En-
gineers, all the works after completion. 
When assistance includes the construc-
tion of temporary protective works, 
the maintain and operate clause is 
modified by adding (or substituting, as 
applicable) the requirement for local 
interests to remove any temporary 
works constructed by the Corps under 
Public Law 84–99. If any permanent 
works are constructed, then the spon-
sor is required to operate and maintain 
the project in accordance with require-
ments determined by the Corps. 

(a) Furnishing of LERRD’s. This item 
provides for sites of structures, for bor-
row and disposal areas, and for access. 
It also provides for all other rights in, 
upon, through, or over private property 
as needed by the United States in con-
nection with the authorized work. Per-
formance by the local interests under 
their assurance to furnish LERRD’s 
will normally not be considered a con-
tribution. If more advantageous to the 
Federal Government, borrow and dis-
posal areas may be assumed as a Fed-
eral responsibility. Easements must be 
provided for future Federal inspection 
of maintenance or removal. If a public 
agency sponsors a project for a non- 
public applicant, the applicant must 
provide an easement to the sponsor for 
future maintenance or removal, as well 
as for Federal inspection. Easements 
should extend to the life of the project. 

(b) Hold and save clause. This clause 
serves as legal protection of the gov-
ernment. Where property concerned is 
under tenancy, both the property 
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