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(xiv) The discharge of material shall
consist of suitable material free from
toxic pollutants in toxic amounts; and

(xv) All temporary fills shall be re-
moved in their entirety and the area
restored to its original elevation.

(b) If any discharge of dredged or fill
material resulting from the activities
listed in paragraphs (a) (1) through (6)
of this section contains any toxic pol-
lutant listed under section 307 of the
CWA such discharge shall be subject to
any applicable toxic effluent standard
or prohibition, and shall require a sec-
tion 404 permit.

(c) Any discharge of dredged or fill
material into waters of the United
States incidental to any of the activi-
ties identified in paragraphs (a) (1)
through (6) of this section must have a
permit if it is part of an activity whose
purpose is to convert an area of the wa-
ters of the United States into a use to
which it was not previously subject,
where the flow or circulation of waters
of the United States nay be impaired or
the reach of such waters reduced.
Where the proposed discharge will re-
sult in significant discernible alter-
ations to flow or circulation, the pre-
sumption is that flow or circulation
may be impaired by such alteration.
For example, a permit will be required
for the conversion of a cypress swamp
to some other use or the conversion of
a wetland from silvicultural to agricul-
tural use when there is a discharge of
dredged or fill material into waters of
the United States in conjunction with
construction of dikes, drainage ditches
or other works or structures used to ef-
fect such conversion. A conversion of a
section 404 wetland to a non-wetland is
a change in use of an area of waters of
the United States. A discharge which
elevates the bottom of waters of the
United States without converting it to
dry land does not thereby reduce the
reach of, but may alter the flow or cir-
culation of, waters of the United
States.

(d) Federal projects which qualify
under the criteria contained in section
404(r) of the CWA are exempt from sec-
tion 404 permit requirements, but may
be subject to other State or Federal re-
quirements.

§323.6

§323.5 Program transfer to States.

Section 404(h) of the CWA allows the
Administrator of the Environmental
Protection Agency (EPA) to transfer
administration of the section 404 per-
mit program for discharges into cer-
tain waters of the United States to
qualified States. (The program cannot
be transferred for those waters which
are presently used, or are susceptible
to use in their natural condition or by
reasonable improvement as a means to
transport interstate or foreign com-
merce shoreward to their ordinary high
water mark, including all waters which
are subject to the ebb and flow of the
tide shoreward to the high tide line, in-
cluding wetlands adjacent thereto). See
40 CFR parts 233 and 124 for procedural
regulations for transferring section 404
programs to States. Once a State’s 404
program is approved and in effect, the
Corps of Engineers will suspend proc-
essing of section 404 applications in the
applicable waters and will transfer
pending applications to the State agen-
cy responsible for administering the
program. District engineers will assist
EPA and the States in any way prac-
ticable to effect transfer and will de-
velop appropriate procedures to ensure
orderly and expeditious transfer.

§323.6 Special
dures.

(@) The Secretary of the Army has
delegated to the Chief of Engineers the
authority to issue or deny section 404
permits. The district engineer will re-
view applications for permits for the
discharge of dredged or fill material
into waters of the United States in ac-
cordance with guidelines promulgated
by the Administrator, EPA, under au-
thority of section 404(b)(1) of the CWA.
(see 40 CFR part 230.) Subject to con-
sideration of any economic impact on
navigation and anchorage pursuant to
section 404(b)(2), a permit will be de-
nied if the discharge that would be au-
thorized by such a permit would not
comply with the 404(b)(1) guidelines. If
the district engineer determines that
the proposed discharge would comply
with the 404(b)(1) guidelines, he will
grant the permit unless issuance would
be contrary to the public interest.

(b) The Corps will not issue a permit
where the regional administrator of

policies and proce-
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EPA has notified the district engineer
and applicant in writing pursuant to 40
CFR 231.3(a)(1) that he intends to issue
a public notice of a proposed deter-
mination to prohibit or withdraw the
specification, or to deny, restrict or
withdraw the use for specification, of
any defined area as a disposal site in
accordance with section 404(c) of the
Clean Water Act. However the Corps
will continue to complete the adminis-
trative processing of the application
while the section 404(c) procedures are
underway including completion of final
coordination with EPA under 33 CFR
part 325.
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§324.1 General.

This regulation prescribes in addition
to the general policies of 33 CFR part
320 and procedures of 33 CFR part 325,
those special policies, practices and
procedures to be followed by the Corps
of Engineers in connection with the re-
view of applications for Department of
the Army (DA) permits to authorize
the transportation of dredged material
by vessel or other vehicle for the pur-
pose of dumping it in ocean waters at
dumping sites designated under 40 CFR
part 228 pursuant to section 103 of the
Marine Protection, Research and Sanc-
tuaries Act of 1972, as amended (33
U.S.C. 1413) (hereinafter referred to as
section 103). See 33 CFR 320.2(h). Ac-
tivities involving the transportation of
dredged material for the purpose of
dumping in the ocean waters also re-
quire DA permits under Section 10 of
the Rivers and Harbors Act of 1899 (33
U.S.C. 403) for the dredging in navi-
gable waters of the United States. Ap-
plicants for DA permits under this part
should also refer to 33 CFR part 322 to
satisfy the requirements of Section 10.

33 CFR Ch. Il (7-1-04 Edition)

§324.2 Definitions.

For the purpose of this regulation,
the following terms are defined:

(&) The term ocean waters means
those waters of the open seas lying sea-
ward of the base line from which the
territorial sea is measured, as provided
for in the Convention on the Terri-
torial Sea and the Contiguous Zone (15
UST 1606: TIAS 5639).

(b) The term dredged material means
any material excavated or dredged
from navigable waters of the United
States.

(c) The term transport or transpor-
tation refers to the conveyance and re-
lated handling of dredged material by a
vessel or other vehicle.

§324.3 Activities requiring permits.

(a) General. DA permits are required
for the transportation of dredged mate-
rial for the purpose of dumping it in
ocean waters.

(b) Activities of Federal agencies. (1)
The transportation of dredged material
for the purpose of disposal in ocean wa-
ters done by or on behalf of any Fed-
eral agency other than the activities of
the Corps of Engineers is subject to the
procedures of this regulation. Agree-
ment for construction or engineering
services performed for other agencies
by the Corps of Engineers does not con-
stitute authorization under these regu-
lations. Division and district engineers
will therefore advise Federal agencies
accordingly and cooperate to the full-
est extent in the expeditious processing
of their applications. The activities of
the Corps of Engineers that involve the
transportation of dredged material for
disposal in ocean waters are regulated
by 33 CFR 209.145.

(2) The policy provisions set out in 33
CFR 320.4(J) relating to state or local
authorizations do not apply to work or
structures undertaken by Federal
agencies, except where compliance
with non-Federal authorization is re-
quired by Federal law or Executive pol-
icy. Federal agencies are responsible
for conformance with such laws and
policies. (See EO 12088, October 18,
1978.) Federal agencies are not required
to obtain and provide certification of
compliance with effluent limitations
and water quality standards from state
or interstate water pollution control
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