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(1) In the absence of adjacent wet-
lands, the jurisdiction extends to the 
ordinary high water mark, or 

(2) When adjacent wetlands are 
present, the jurisdiction extends be-
yond the ordinary high water mark to 
the limit of the adjacent wetlands. 

(3) When the water of the United 
States consists only of wetlands the ju-
risdiction extends to the limit of the 
wetland. 

§ 328.5 Changes in limits of waters of 
the United States. 

Permanent changes of the shoreline 
configuration result in similar alter-
ations of the boundaries of waters of 
the United States. Gradual changes 
which are due to natural causes and 
are perceptible only over some period 
of time constitute changes in the bed 
of a waterway which also change the 
boundaries of the waters of the United 
States. For example, changing sea lev-
els or subsidence of land may cause 
some areas to become waters of the 
United States while siltation or a 
change in drainage may remove an 
area from waters of the United States. 
Man-made changes may affect the lim-
its of waters of the United States; how-
ever, permanent changes should not be 
presumed until the particular cir-
cumstances have been examined and 
verified by the district engineer. 
Verification of changes to the lateral 
limits of jurisdiction may be obtained 
from the district engineer. 
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§ 329.1 Purpose. 

This regulation defines the term 
‘‘navigable waters of the United States’’ 
as it is used to define authorities of the 
Corps of Engineers. It also prescribes 
the policy, practice and procedure to be 
used in determining the extent of the 
jurisdiction of the Corps of Engineers 
and in answering inquiries concerning 
‘‘navigable waters of the United 
States.’’ This definition does not apply 
to authorities under the Clean Water 
Act which definitions are described 
under 33 CFR parts 323 and 328. 

§ 329.2 Applicability. 

This regulation is applicable to all 
Corps of Engineers districts and divi-
sions having civil works responsibil-
ities. 

§ 329.3 General policies. 

Precise definitions of ‘‘navigable wa-
ters of the United States’’ or ‘‘naviga-
bility’’ are ultimately dependent on ju-
dicial interpretation and cannot be 
made conclusively by administrative 
agencies. However, the policies and cri-
teria contained in this regulation are 
in close conformance with the tests 
used by Federal courts and determina-
tions made under this regulation are 
considered binding in regard to the ac-
tivities of the Corps of Engineers. 

§ 329.4 General definition. 

Navigable waters of the United 
States are those waters that are sub-
ject to the ebb and flow of the tide and/ 
or are presently used, or have been 
used in the past, or may be susceptible 
for use to transport interstate or for-
eign commerce. A determination of 
navigability, once made, applies lat-
erally over the entire surface of the 
waterbody, and is not extinguished by 
later actions or events which impede or 
destroy navigable capacity. 
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