§329.12

improvement for navigation, extend
laterally to the entire water surface
and bed of a navigable waterbody,
which includes all the land and waters
below the ordinary high water mark.
Jurisdiction thus extends to the edge
(as determined above) of all such
waterbodies, even though portions of
the waterbody may be extremely shal-
low, or obstructed by shoals, vegeta-
tion or other barriers. Marshlands and
similar areas are thus considered navi-
gable in law, but only so far as the area
is subject to inundation by the ordi-
nary high waters.

(1) The “ordinary high water mark”
on non-tidal rivers is the line on the
shore established by the fluctuations of
water and indicated by physical char-
acteristics such as a clear, natural line
impressed on the bank; shelving;
changes in the character of soil; de-
struction of terrestrial vegetation; the
presence of litter and debris; or other
appropriate means that consider the
characteristics of the surrounding
areas.

(2) Ownership of a river or lake bed or
of the lands between high and low
water marks will vary according to
state law; however, private ownership
of the underlying lands has no bearing
on the existence or extent of the domi-
nant Federal jurisdiction over a navi-
gable waterbody.

(b) Upper limit of navigability. The
character of a river will, at some point
along its length, change from navigable
to non-navigable. Very often that point
will be at a major fall or rapids, or
other place where there is a marked de-
crease in the navigable capacity of the
river. The upper limit will therefore
often be the same point traditionally
recognized as the head of navigation,
but may, under some of the tests de-
scribed above, be at some point yet far-
ther upstream.

§329.12 Geographic and jurisdictional
limits of oceanic and tidal waters.

(a) Ocean and coastal waters. The nav-
igable waters of the United States over
which Corps of Engineers regulatory
jurisdiction extends include all ocean
and coastal waters within a zone three
geographic (nautical) miles seaward
from the baseline (The Territorial
Seas). Wider zones are recognized for

33 CFR Ch. Il (7-1-04 Edition)

special regulatory powers exercised
over the outer continental shelf. (See
33 CFR 322.3(b)).

(1) Baseline defined. Generally, where
the shore directly contacts the open
sea, the line on the shore reached by
the ordinary low tides comprises the
baseline from which the distance of
three geographic miles is measured.
The baseline has significance for both
domestic and international law and is
subject to precise definitions. Special
problems arise when offshore rocks, is-
lands, or other bodies exist, and the
baseline may have to be drawn seaward
of such bodies.

(2) Shoreward limit of jurisdiction. Reg-
ulatory jurisdiction in coastal areas
extends to the line on the shore
reached by the plane of the mean (aver-
age) high water. Where precise deter-
mination of the actual location of the
line becomes necessary, it must be es-
tablished by survey with reference to
the available tidal datum, preferably
averaged over a period of 18.6 years.
Less precise methods, such as observa-
tion of the “apparent shoreline” which
is determined by reference to physical
markings, lines of vegetation, or
changes in type of vegetation, may be
used only where an estimate is needed
of the line reached by the mean high
water.

(b) Bays and estuaries. Regulatory ju-
risdiction extends to the entire surface
and bed of all waterbodies subject to
tidal action. Jurisdiction thus extends
to the edge (as determined by para-
graph (a)(2) of this section) of all such
waterbodies, even though portions of
the waterbody may be extremely shal-
low, or obstructed by shoals, vegeta-
tion, or other barriers. Marshlands and
similar areas are thus considered “nav-
igable in law,” but only so far as the
area is subject to inundation by the
mean high waters. The relevant test is
therefore the presence of the mean
high tidal waters, and not the general
test described above, which generally
applies to inland rivers and lakes.
§329.13 Geographic Shifting
boundaries.

Permanent changes of the shoreline
configuration result in similar alter-
ations of the boundaries of the navi-
gable waters of the United States.
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