
486 

33 CFR Ch. II (7–1–04 Edition) § 331.4 

higher grade level than the grade level 
of the official that signed the approved 
JD. Regardless of any delegation of au-
thority or responsibility for ROs or for 
final appeal decisions for approved JDs, 
the division engineer retains overall 
responsibility for the administrative 
appeal process. 

(2) The RO will assist the division en-
gineer in reaching and documenting 
the division engineer’s decision on the 
merits of an appeal, if the division en-
gineer has delegated this responsibility 
as explained in paragraph (a)(1) of this 
section. The division engineer has the 
authority to make the final decision on 
the merits of the appeal. Neither the 
RO nor the division engineer has the 
authority to make a final decision to 
issue or deny any particular permit nor 
to make an approved JD, pursuant to 
the administrative appeal process es-
tablished by this part. The authority to 
issue or deny permits remains with the 
district engineer. However, the division 
engineer may exercise the authority at 
33 CFR 325.8(c) to elevate any permit 
application, and subsequently make 
the final permit decision. In such a 
case, any appeal process of the district 
engineer’s initial decision is termi-
nated. If a particular permit applica-
tion is elevated to the division engi-
neer pursuant to 33 CFR 325.8(c), and 
the division engineer’s decision on the 
permit application is a permit denial 
or results in a declined permit, that 
permit denial or declined permit would 
be subject to an administrative appeal 
to the Chief of Engineers. 

(3) Qualifications. The RO will be a 
Corps employee with extensive knowl-
edge of the Corps regulatory program. 
Where the permit decision being ap-
pealed was made by the division engi-
neer or higher authority, a Corps offi-
cial at least one level higher than the 
decision maker shall make the decision 
on the merits of the RFA, and this 
Corps official shall appoint a qualified 
individual as the RO to conduct the ap-
peal process. 

(b) General—(1) Independence. The RO 
will not perform, or have been involved 
with, the preparation, review, or deci-
sion making of the action being ap-
pealed. The RO will be independent and 
impartial in reviewing any appeal, and 
when assisting the division engineer to 

make a decision on the merits of the 
appeal. 

(2) Review. The RO will conduct an 
independent review of the administra-
tive record to address the reasons for 
the appeal cited by the applicant in the 
RFA. In addition, to the extent that it 
is practicable and feasible, the RO will 
also conduct an independent review of 
the administrative record to verify 
that the record provides an adequate 
and reasonable basis supporting the 
district engineer’s decision, that facts 
or analysis essential to the district en-
gineer’s decision have not been omitted 
from the administrative record, and 
that all relevant requirements of law, 
regulations, and officially promulgated 
Corps policy guidance have been satis-
fied. Should the RO require expert ad-
vice regarding any subject, he may 
seek such advice from any employee of 
the Corps or of another Federal or 
state agency, or from any recognized 
expert, so long as that person had not 
been previously involved in the action 
under review. 

§ 331.4 Notification of appealable ac-
tions. 

Affected parties will be notified in 
writing of a Corps decision on those ac-
tivities that are eligible for an appeal. 
For approved JDs, the notification 
must include an NAP fact sheet, an 
RFA form, and a basis of JD. For per-
mit denials, the notification must in-
clude a copy of the decision document 
for the permit application, an NAP fact 
sheet and an RFA form. For proffered 
individual permits, when the initial 
proffered permit is sent to the appli-
cant, the notification must include an 
NAO fact sheet. For declined permits 
(i.e., proffered individual permits that 
the applicant refuses to accept and 
sends back to the Corps), the notifica-
tion must include an NAP fact sheet 
and an RFA form. Additionally, an af-
fected party has the right to obtain a 
copy of the administrative record. 

§ 331.5 Criteria. 

(a) Criteria for appeal—(1) Submission 
of RFA. The appellant must submit a 
completed RFA (as defined at § 331.2) to 
the appropriate division office in order 
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