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verbatim by the Corps or any other 
party attending the conference, and no 
verbatim transcripts of the conference 
will be made. However, after the con-
ference, the RO will write a memo-
randum for the record (MFR) summa-
rizing the presentations made at the 
conference, and will provide a copy of 
that MFR to the division engineer, the 
appellant, and the district engineer. 

(8) Appellant costs. The appellant will 
be responsible for his own expenses for 
attending the appeal conference. 

(f) Basis of decision and communication 
with the RO. The appeal of an approved 
JD, a permit denial, or a declined per-
mit is limited to the information con-
tained in the administrative record by 
the date of the NAP for the application 
or approved JD, the proceedings of the 
appeal conference, and any relevant in-
formation gathered by the RO as de-
scribed in § 331.5. Neither the appellant 
nor the Corps may present new infor-
mation not already contained in the 
administrative record, but both parties 
may interpret, clarify or explain issues 
and information contained in the 
record. 

(g) Applicability of appeal decisions. 
Because a decision to determine geo-
graphic jurisdiction, deny a permit, or 
condition a permit depends on the 
facts, circumstances, and physical con-
ditions particular to the specific 
project and/or site being evaluated, ap-
peal decisions would be of little or no 
precedential utility. Therefore, an ap-
peal decision of the division engineer is 
applicable only to the instant appeal, 
and has no other precedential effect. 
Such a decision may not be cited in 
any other administrative appeal, and 
may not be used as precedent for the 
evaluation of any other jurisdictional 
determination or permit application. 
While administrative appeal decisions 
lack precedential value and may not be 
cited by an appellant or a district engi-
neer in any other appeal proceeding, 
the Corps goal is to have the Corps reg-
ulatory program operate as consist-
ently as possible, particularly with re-
spect to interpretations of law, regula-
tion, an Executive Order, and offi-
cially-promulgated policy. Therefore, a 
copy of each appeal decision will be 
forwarded to Corps Headquarters; those 
decisions will be periodically reviewed 

at the headquarters level for consist-
ency with law, Executive Orders, and 
policy. Additional official guidance 
will be issued as necessary to maintain 
or improve the consistency of the 
Corps’ appellate and permit decisions. 

§ 331.8 Timeframes for final appeal de-
cisions. 

The Division Engineer will make a 
final decision on the merits of the ap-
peal at the earliest practicable time, in 
accordance with the following time 
limits. The administrative appeal proc-
ess is initiated by the receipt of an 
RFA by the division engineer. The 
Corps will review the RFA to deter-
mine whether the RFA is acceptable. 
The Corps will notify the appellant ac-
cordingly within 30 days of the receipt 
of the RFA in accordance with 
§ 331.7(b). If the Corps determines that 
the RFA is acceptable, the RO will im-
mediately request the administrative 
record from the district engineer. The 
division engineer will normally make a 
final decision on the merits of the ap-
peal within 90 days of the receipt of an 
acceptable RFA unless any site visit is 
delayed pursuant to § 331.7(c). In such 
case, the RO will complete the appeal 
review and the division engineer will 
make a final appeal decision within 30 
days of the site visit. In no case will a 
site visit delay extend the total appeal 
process beyond twelve months from the 
date of receipt of an acceptable RFA. 

§ 331.9 Final appeal decision. 
(a) In accordance with the authori-

ties contained in § 331.3(a), the division 
engineer will make a decision on the 
merits of the appeal. While reviewing 
an appeal and reaching a decision on 
the merits of an appeal, the division 
engineer can consult with or seek in-
formation from any person, including 
the district engineer. 

(b) The division engineer will dis-
approve the entirety of or any part of 
the district engineer’s decision only if 
he determines that the decision on 
some relevant matter was arbitrary, 
capricious, an abuse of discretion, not 
supported by substantial evidence in 
the administrative record, or plainly 
contrary to a requirement of law, regu-
lation, an Executive Order, or officially 
promulgated Corps policy guidance. 
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The division engineer will not attempt 
to substitute his judgment for that of 
the district engineer regarding a mat-
ter of fact, so long as the district engi-
neer’s determination was supported by 
substantial evidence in the administra-
tive record, or regarding any other 
matter if the district engineer’s deter-
mination was reasonable and within 
the zone of discretion delegated to the 
district engineer by Corps regulations. 
The division engineer may instruct the 
district engineer on how to correct any 
procedural error that was prejudicial 
to the appellant (i.e., that was not a 
‘‘harmless’’ procedural error), or to re-
consider the decision where any essen-
tial part of the district engineer’s deci-
sion was not supported by accurate or 
sufficient information, or analysis, in 
the administrative record. The division 
engineer will document his decision on 
the merits of the appeal in writing, and 
provide a copy of this decision to the 
applicant (using certified mail) and the 
district engineer. 

(c) The final decision of the division 
engineer on the merits of the appeal 
will conclude the administrative ap-
peal process, and this decision will be 
filed in the administrative record for 
the project. 

§ 331.10 Final Corps decision. 
The final Corps decision on a permit 

application is the initial decision to 
issue or deny a permit, unless the ap-
plicant submits an RFA, and the divi-
sion engineer accepts the RFA, pursu-
ant to this Part. The final Corps deci-
sion on an appealed action is as fol-
lows: 

(a) If the division engineer deter-
mines that the appeal is without merit, 
the final Corps decision is the district 
engineer’s letter advising the applicant 
that the division engineer has decided 
that the appeal is without merit, con-
firming the district engineer’s initial 
decision, and sending the permit denial 
or the proffered permit for signature to 
the appellant; or 

(b) If the division engineer deter-
mines that the appeal has merit, the 
final Corps decision is the district engi-
neer’s decision made pursuant to the 
division engineer’s remand of the ap-
pealed action. The division engineer 
will remand the decision to the district 

engineer with specific instructions to 
review the administrative record, and 
to further analyze or evaluate specific 
issues. If the district engineer deter-
mines that the effects of the district 
engineer’s reconsideration of the ad-
ministrative record would be narrow in 
scope and impact, the district engineer 
must provide notification only to those 
parties who commented or participated 
in the original review, and would allow 
15 days for the submission of supple-
mental comments. For permit deci-
sions, where the district engineer de-
termines that the effect of the district 
engineer’s reconsideration of the ad-
ministrative record would be substan-
tial in scope and impact, the district 
engineer’s review process will include 
issuance of a new public notice, and/or 
preparation of a supplemental environ-
mental analysis and decision document 
(see 33 CFR 325.7). Subsequently, the 
district engineer’s decision made pur-
suant to the division engineer’s remand 
of the appealed action becomes the 
final Corps permit decision. Nothing in 
this part precludes the agencies’ au-
thorities pursuant to Section 404(q) of 
the Clean Water Act. 

§ 331.11 Unauthorized activities. 

Approved JDs, permit denials, and 
declined permits associated with after- 
the-fact permit applications are ap-
pealable actions for the purposes of 
this part. If the Corps accepts an after- 
the-fact permit application, an admin-
istrative appeal of an approved JD, per-
mit denial, or declined permit may be 
filed and processed in accordance with 
these regulations subject to the provi-
sions of paragraphs (a), (b), and (c) of 
this section. An appeal of an approved 
JD associated with unauthorized ac-
tivities will normally not be accepted 
unless the Corps accepts an after-the- 
fact permit application. However, in 
rare cases, the district engineer may 
accept an appeal of such an approved 
JD, if the district engineer determines 
that the interests of justice, fairness, 
and administrative efficiency would be 
served thereby. Furthermore, no such 
appeal will be accepted if the unau-
thorized activity is the subject of a re-
ferral to the Department of Justice or 
the EPA, or for which the EPA has the 
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