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decision in such form as such Corps of-
ficial in his or her discretion deems ap-
propriate. The Corps official may also
supplement the written explanation by
providing the explanation to the single
point of contact by telephone, other
telecommunication, or other means.

(b) In any explanation under para-
graph (a)(3) of this section, the respon-
sible Corps official informs the single
point of contact that:

(1) The Corps of Engineers will not
implement its decision for at least 10
days after the single point of contact
receives the explanation; or

(2) The Assistant Secretary of the
Army (Civil Works), or the next higher
level responsible Corps official, has re-
viewed the case and determined that,
because of unusual circumstances, the
waiting period of at least 10 days is not
feasible.

(c) For purposes of computing the
waiting period under paragraph (b)(1)
of this section, a single point of con-
tact is presumed to have received writ-
ten notification 5 days after the date of
mailing of such notification.

§384.11 What are the Corps of Engi-
neers obligations in interstate situ-
ations?

(a) The responsible Corps official is
responsible for:

(1) Identifying proposed federal finan-
cial assistance and direct federal devel-
opment that have an impact on inter-
state areas;

(2) Notifying appropriate officials
and entities in states which have
adopted a process and which select the
Corps of Engineers program or activ-
ity.

(3) Making efforts to identify and no-
tify the affected state, areawide, re-
gional, and local officials and entities
in those states that have not adopted a
process under the Order or do not se-
lect the Corps of Engineers program or
activity;

(4) Responding pursuant to §384.10 of
this part if the responsible Corps offi-
cial receives a recommendation from a
designated areawide agency trans-
mitted by a single point of contact, in
cases in which the review, coordina-
tion, and communication with the
Corps of Engineers has been delegated.
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(b) The responsible Corps official uses
the procedures in §384.10 if a state
process provides a state process rec-
ommendation to such official through
a single point of contact.

§384.12 [Reserved]

§384.13 May the Corps of Engineers
waive any provision of these regula-
tions?

(a) Emergency and disaster recovery
actions performed under Pub. L. 99,
84th Congress, are excluded from the
requirements of the Order and this reg-
ulation.

(b) In other emergencies, the Division
Engineer may waive any provision of
these regulations.
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Subpart A—General Provisions

§385.1 Purpose of the programmatic
regulations.

(a) The programmatic regulations of
this part implement the provisions of
section 601(h)(3) of the Water Resources
Development Act of 2000, Public Law
106-541, 114 Stat. 2688 (hereinafter
“WRDA 2000”), which was enacted on
December 11, 2000.

(b) The purpose of the programmatic
regulations of this part is to ensure
that the goals and purposes of the
Comprehensive Everglades Restoration

33 CFR Ch. Il (7-1-04 Edition)

Plan (the Plan) are achieved and to es-
tablish the processes necessary for im-
plementing the Plan. Some of these
processes are project specific, includ-
ing, but not limited to, development of
Project Implementation Reports,
Project Cooperation Agreements, plans
and specifications, Pilot Project Tech-
nical Data Reports, and Operating
Manuals. Other processes are of more
general applicability, including, but
not limited to, development of pro-
gram-wide guidance memoranda, in-
terim goals, interim targets, and the
Master Implementation Sequencing
Plan. Taken together, these processes
will ensure that the restoration pur-
poses and other goals of the Plan are
achieved. The regulations of this part
also describe the relationship among
the various entities responsible for im-
plementation of the Plan.

(c) Section 601(h) of WRDA 2000 es-
tablishes an integrated framework for
assuring that the goals and purposes of
the Plan are achieved. This framework
includes tools for planning, implemen-
tation, and evaluation; a process for
developing these tools in an open pub-
lic process, with input from other Fed-
eral, State, and local agencies; and an
enforcement mechanism to ensure that
the requirements of the statute are
carried out.

(1) Tools. (i) The specific planning
tool established by section 601(h) is the
Project Implementation Report.

(if) The specific implementation
tools established by section 601(h) are
Project Cooperation Agreements and
Operating Manuals.

(iii) The specific evaluation tool es-
tablished by section 601(h) is the in-
terim goals for evaluating the restora-
tion success of the Plan.

(iv) In addition to the specific plan-
ning, implementation, and evaluation
tools established by section 601(h), the
regulations of this part establish addi-
tional tools, including but not limited
to, Project Management Plans, Pro-
gram Management Plans, Comprehen-
sive Plan Modification Reports, the
Master Implementation Sequencing
Plan, and interim targets for evalu-
ating progress towards achieving the
other water related needs of the region.
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(2) Processes. The regulations of this
part establish the processes for devel-
oping these tools. Consistent with sec-
tion 601(h), these regulations have been
developed, after notice and opportunity
for public content, with the concur-
rence of the Secretary of the Interior
and the Governor, and in consultation
with the Seminole Tribe of Florida, the
Miccosukee Tribe of Indians of Florida,
the Administrator of the Environ-
mental Protection Agency, the Sec-
retary of Commerce, the Florida De-
partment of Environmental Protection,
and other Federal, State, and local
agencies.

(3) Enforcement mechanism. The spe-
cific enforcement mechanism estab-
lished by Section 601(h) is the “Com-
prehensive Everglades Restoration
Plan Assurance of Project Benefits
Agreement,” dated January 9, 2002, be-
tween the President and the Governor,
under which the State shall ensure, by
regulation or other appropriate means,
that water made available by each
project in the Plan shall not be per-
mitted for a consumptive use or other-
wise made unavailable by the State
until such time as sufficient reserva-
tions of water for the restoration of the
natural system are made under State
law in accordance with the project im-
plementation report and consistent
with the Plan.

(4) Public information. The Secretary
of the Army shall ensure that the pub-
lic understands the linkage between
the processes, tools, and enforcement
mechanism and can monitor the effec-
tiveness of this integrated framework
in assuring that the goals and purposes
of the Plan are achieved, as provided
for in the regulations of this part, by:

(i) Providing for public notice and
comment in the development of plan-
ning, implementation, and evaluation
tools;

(ii) Providing notice of final action
on planning, evaluation, and imple-
mentation tools;

(iii) Making available to the public
on a web site or by other appropriate
means final, and where appropriate
draft, copies of all planning, evalua-
tion, and implementation tools; and

(iv) Explaining through the regula-
tions of this part and by other appro-
priate means the process for developing

§385.2

the tools, the linkage between the
process, tools, and enforcement mecha-
nism, and the means by which these
elements constitute an integrated
framework for assuring that the goals
and purposes of the Plan are achieved.

§385.2 Applicability of
grammatic regulations.

(a) This part applies to all activities
conducted to implement the Com-

the pro-

prehensive Everglades Restoration
Plan.
(b) As used in this part, the Sec-

retary of the Army acts through the
Assistant Secretary of the Army for
Civil Works with respect to the Army’s
civil works program pursuant to 10
U.S.C. 3016.

(c) Nothing in this part shall be in-
terpreted to amend, alter, diminish, or
otherwise affect:

(1) The rights, powers and duties pro-
vided under the “Comprehensive Ever-
glades Restoration Plan Assurance of
Project Benefits Agreement,” dated
January 9, 2002 pursuant to section
601(h)(2) of WRDA 2000; or

(2) Any existing legal water rights of
the United States, the State of Florida,
the Miccosukee Tribe of Indians of
Florida, or the Seminole Tribe of Flor-
ida, including rights under the compact
among the Seminole Tribe of Florida,
the State, and the South Florida Water
Management District, defining the
scope and use of water rights of the
Seminole Tribe of Florida, as codified
by section 7 of the Seminole Indian
Land Claims Settlement Act of 1987 (25
U.S.C. 1772e).

(d) This part is intended to aid the
internal management of the imple-
menting agencies and is not intended
to create any right or benefit enforce-
able at law by a party against the im-
plementing agencies or their officers.
Nothing in this part shall create a
right or expectation to benefits or en-
hancements, temporary or permanent,
in third parties that are not specifi-
cally authorized by Congress in section
601 of WRDA 2000.

(e) Nothing in this part is intended
to, or shall be interpreted to, reserve or
allocate water or to prescribe the proc-
ess for reserving or allocating water or
for water management under Florida
law. Nor is this part intended to, nor
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