§§105.4-105.9

who meets the essential eligibility re-
quirements and who can achieve the
purpose of the program or activity
without modifications in the program
or activity that the Department can
demonstrate would result in a funda-
mental alteration in its nature;

(3) With respect to any other Depart-
ment program or activity, an indi-
vidual with handicaps who meets the
essential eligibility requirements for
participation in, or receipt of benefits
from, that program or activity; and

(4) Qualified handicapped person as
that term is defined for purposes of em-
ployment in 29 CFR 1613.702(f), which is
made applicable to this part by §105.30

Secretary means the Secretary of the
Department of Education or an official
or employee of the Department acting
for the Secretary under a delegation of
authority.

Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93-
112, 87 Stat. 394 (29 U.S.C. 794)), as
amended by the Rehabilitation Act
Amendments of 1974 (Pub. L. 93-516, 88
Stat. 1617); the Rehabilitation, Com-
prehensive Services, and Develop-
mental Disabilities Amendments of
1978 (Pub. L. 95-602, 92 Stat. 2955); the
Rehabilitation Act Amendments of 1986
(Pub. L. 99-506, 100 Stat. 1810); and the
Civil Rights Restoration Act of 1987
(Pub. L. 100-259, 102 Stat. 28). As used
in this part, section 504 applies only to
programs or activities conducted by
the Department and not to federally
assisted programs.

Substantial impairment means a sig-
nificant loss of the integrity of finished
materials, design quality, or special
character resulting from a permanent
alteration.

88105.4-105.9 [Reserved]

§105.10 Self-evaluation.

(a) The Department shall, within one
year of the effective date of this part,
evaluate its current policies and prac-
tices, and the effects thereof, that do
not or may not meet the requirements
of this part, and, to the extent modi-
fication of any of those policies and
practices is required, the Department
shall proceed to make the necessary
modifications.
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(b) The Department shall provide an
opportunity to interested persons, in-
cluding individuals with handicaps or
organizations representing individuals
with handicaps to participate in the
self-evaluation process by submitting
comments (both oral and written).

(c) The Department shall, for at least
3 years following completion of the
self-evaluation, maintain on file, and
make available for public inspection—

(1) A description of areas examined
and any problems identified; and

(2) A description of any modifications
made.

§105.11 Notice.

The Department shall make avail-
able, to employees, applicants, partici-
pants, beneficiaries, and other inter-
ested persons, information regarding
the provisions of this part and its ap-
plicability to the programs or activi-
ties conducted by the Department, and
make that information available to
them in such manner as the Secretary
finds necessary to apprise those per-
sons of the protections against dis-
crimination assured them by section
504 and the regulations in this part.

§§105.12-105.19 [Reserved]

§105.20 General
discrimination.

prohibitions against

(@) No qualified individual with
handicaps shall, on the basis of handi-
cap, be excluded from participation in,
be denied the benefits of, or otherwise
be subjected to discrimination under,
any program or activity conducted by
the Department.

(b)(1) The Department, in providing
any aid, benefit, or service, may not,
directly or through contractual, licens-
ing, or other arrangements, on the
basis of handicap—

(i) Deny a qualified individual with
handicaps the opportunity to partici-
pate in or benefit from the aid, benefit,
or service;

(i) Afford a qualified individual with
handicaps an opportunity to partici-
pate in or benefit from the aid, benefit,
or service that is not equal to that af-
forded others;

(iii) Provide a qualified individual
with handicaps with an aid, benefit, or
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service that is not as effective in af-
fording equal opportunity to obtain the
same result, to gain the same benefit,
or to reach the same level of achieve-
ment as that provided to others;

(iv) Provide different or separate aid,
benefits, or services to individuals with
handicaps or to any class of individuals
with handicaps than is provided to oth-
ers unless that action is necessary to
provide qualified individuals with
handicaps with aid, benefits, or serv-
ices that are as effective as those pro-
vided to others;

(v) Deny a qualified individual with
handicaps the opportunity to partici-
pate as a member of planning or advi-
sory boards; or

(vi) Otherwise limit a qualified indi-
vidual with handicaps in the enjoy-
ment of any right, privilege, advan-
tage, or opportunity enjoyed by others
receiving the aid, benefit, or service.

(2) The Department may not deny a
qualified individual with handicaps the
opportunity to participate in programs
or activities that are not separate or
different, despite the existence of per-
missibly separate or different programs
or activities.

(3) The Department may not, directly
or through contractual or other ar-
rangements, use criteria or methods of
administration the purpose or effect of
which would—

(i) Subject qualified individuals with
handicaps to discrimination on the
basis of handicap; or

(i) Defeat or substantially impair ac-
complishment of the objectives of a
program or activity with respect to in-
dividuals with handicaps.

(4) The Department may not, in de-
termining the site or location of a fa-
cility, make selections the purpose or
effect of which would—

(i) Exclude individuals with handi-
caps from, deny them the benefits of,
or otherwise subject them to discrimi-
nation under, any program or activity
conducted by the Department; or

(ii) Defeat or substantially impair
the accomplishment of the objectives
of a program or activity with respect
to individuals with handicaps.

(5) The Department, in the selection
of procurement contractors, may not
use criteria that subject qualified indi-

§105.31

viduals with handicaps to discrimina-
tion on the basis of handicap.

(6) The Department may not admin-
ister a licensing or certification pro-
gram in a manner that subjects quali-
fied individuals with handicaps to dis-
crimination on the basis of handicap,
nor may the Department establish re-
quirements for the program or activi-
ties of licensees or certified entities
that subject qualified individuals with
handicaps to discrimination on the
basis of handicap. However, the pro-
grams or activities of entities that are
licensed or certified by the Department
are not, themselves, covered by this
part.

(c) The exclusion of nonhandicapped
persons from the benefits of a program
limited by Federal statute or Execu-
tive Order to individuals with handi-
caps or the exclusion of a specific class
of individuals with handicaps from a
program limited by Federal statute or
Executive Order to a different class of
individuals with handicaps is not pro-
hibited by this part.

(d) The Department shall administer
programs and activities in the most in-
tegrated setting appropriate to the
needs of qualified individuals with
handicaps.

88105.21-105.29 [Reserved]

§105.30 Employment.

No qualified individual with handi-
caps shall, on the basis of handicap, be
subjected to discrimination in employ-
ment under any program or activity
conducted by the Department. As pro-
vided in §105.41(b), the definitions, re-
quirements, and procedures of section
501 of the Rehabilitation Act of 1973 (29
U.S.C. 791), as established by the Equal
Employment Opportunity Commission
in 29 CFR part 1613, shall apply to em-
ployment in federally conducted pro-
grams or activities.

§105.31 Program accessibility: Dis-
crimination prohibited.

Except as otherwise provided in
§105.32, no qualified individual with
handicaps shall, because the Depart-
ment’s facilities are inaccessible to or

405



