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(d) Transition plan. (1) In the event
that structural changes to facilities
will be undertaken to achieve program
accessibility, the Department shall de-
velop, within six months of the effec-
tive date of this part, a transition plan
setting forth the steps necessary to
complete those changes.

(2) The Department shall provide an
opportunity to interested persons, in-
cluding individuals with handicaps or
organizations representing individuals
with handicaps, to participate in the
development of the transition plan by
submitting comments (both oral and
written). A copy of the transition plan
must be made available for public in-
spection.

(3) The plan must, at a minimum—

(i) Identify physical obstacles in the
Department’s facilities that limit the
accessibility of its programs or activi-
ties to individuals with handicaps;

(ii) Describe in detail the methods
that will be used to make the facilities
accessible;

(iii) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section and, if the time
period of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period; and

(iv) Indicate the official responsible
for implementation of the plan.

§105.33 Program accessibility: New

construction and alterations.

Each building or part of a building
that is constructed or altered by, on
behalf of, or for the use of, the Depart-
ment must be designed, constructed, or
altered so as to be readily accessible to
and usable by individuals with handi-
caps. The definitions, requirements,
and standards of the Architectural Bar-
riers Act (42 U.S.C. 4151-4157), as estab-
lished in 41 CFR 101-19.600 to 101-19.607,
apply to buildings covered by this sec-
tion.

§§105.34-105.39 [Reserved]

§105.40 Communications.

(a) The Department shall take appro-
priate steps to ensure effective commu-
nication with applicants, participants,
personnel of other Federal entities, and
members of the public, as follows:

§105.40

(1)(i) The Department shall furnish
appropriate auxiliary aids if necessary
to afford an individual with handicaps
an equal opportunity to participate in,
and enjoy the benefits of, a program or
activity conducted by the Department.

(i) In determining what type of aux-
iliary aid is necessary, the Department
shall give primary consideration to the
request of the individual with handi-
caps.

(iii) The Department need not pro-
vide individually prescribed devices,
readers for personal use or study, or
other devices of a personal nature.

(2) If the Department communicates
with applicants and beneficiaries by
telephone, telecommunication devices
for deaf persons (TDDs) or equally ef-
fective telecommunication systems
must be used.

(b) The Department shall ensure that
interested persons, including persons
with impaired vision or hearing, can
obtain information as to the existence
and location of accessible services, ac-
tivities, and facilities.

(c¢) The Department shall provide
signs at a primary entrance to each of
its inaccessible facilities, directing
users to a location at which they can
obtain information about accessible fa-
cilities. The international symbol for
accessibility must be used at each pri-
mary entrance of an accessible facility.

(d)(1) This section does not require
the Department to take any action
that it can demonstrate would result in
a fundamental alteration in the nature
of a program or activity or in undue fi-
nancial and administrative burdens.

(2) The Department has the burden of
proving that compliance with §105.40
would result in that alteration or those
burdens.

(3) The decision that compliance
would result in that alteration or those
burdens must be made by the Secretary
after considering all Department re-
sources available for use in the funding
and operation of the conducted pro-
gram or activity and must be accom-
panied by a written statement of the
reasons for reaching that conclusion.

(4) If an action required to comply
with this section would result in that
alteration or those burdens, the De-
partment shall take any other action
that would not result in the alteration
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§105.41

or burdens but would nevertheless en-
sure that, to the maximum extent pos-
sible, individuals with handicaps re-
ceive the benefits and services of the
program or activity.

§105.41 Compliance procedures.

(a) Except as provided in paragraph
(b) of this section, this section applies
to all allegations of discrimination on
the basis of handicap in programs and
activities conducted by the Depart-
ment.

(b) As provided in §105.30, the Depart-
ment shall process complaints alleging
violations of section 504 with respect to
employment according to the proce-
dures established by the Equal Employ-
ment Opportunity Commission in 29
CFR part 1613 pursuant to section 501
of the Rehabilitation Act of 1973 (29
U.S.C. 791).

(c) The Deputy Under Secretary for
Management is responsible for coordi-
nating implementation of this section.
Complaints may be sent to the U.S. De-
partment of Education, Office of Man-
agement, Federal Building No. 6, 400
Maryland Avenue SW., Washington, DC
20202.

(d) The Department shall accept and
investigate all complete complaints for
which it has jurisdiction. All complete
complaints must be filed within 180
days of the alleged act of discrimina-
tion. The Department may extend this
time period for good cause.

(e) If the Department receives a com-
plaint over which it does not have ju-
risdiction, it shall promptly notify the
complainant and shall make reason-
able efforts to refer the complaint to
the appropriate government entity.

(f) The Department shall notify the
Architectural and Transportation Bar-
riers Compliance Board upon receipt of
any complaint alleging that a building
or facility that is subject to the Archi-
tectural Barriers Act of 1968, as amend-
ed (42 U.S.C. 4151-4157) is not readily
accessible to and usable by individuals
with handicaps.

(9) Within 180 days of the receipt of a
complete complaint for which it has ju-
risdiction, the Department shall notify
the complainant of the results of the
investigation in a letter containing—

(1) Findings of fact and conclusions
of law;
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(2) A description of a remedy for each
violation found; and

(3) A notice of the right to appeal.

(h) Appeals of the findings of fact and
conclusions of law or remedies must be
filed by the complainant within 90 days
of receipt from the Department of the
letter required by §105.41(g). The De-
partment may extend this time for
good cause.

(i) Timely appeals shall be accepted
and processed by the Secretary.

(J) If the Secretary determines that
additional information is needed for
the complainant, he or she shall notify
the complainant of the additional in-
formation needed to make his or her
determination on the appeal.

(k) The Secretary shall notify the
complainant of the results of the ap-
peal.

(I) The time limit in paragraph (g) of
this section may be extended by the
Secretary.

(m) The Secretary may delegate the
authority for conducting complaint in-
vestigations to other Federal agencies,
except that the authority for making
the final determination may not be
delegated.

§105.42 Effective date.

The effective date of this part is Oc-
tober 9, 1990.
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