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have waived the request for a hearing
of any kind—

(1) If an employee does not provide
the hearing official in a timely manner
the written statement required under
paragraph (d) of this section; or

(2) If the employee does not appear
for a scheduled oral hearing.

(Authority: 5 U.S.C. 5514; 31 U.S.C. 3716)

§31.6 Location and timing of oral
hearing.

(a) If the Secretary grants a request
for an oral hearing, the Secretary se-
lects the time, date, and location of the
hearing. The Secretary selects, to the
extent feasible, the location that is
most convenient for the employee.

(b) For a current military employee,
the Secretary selects the time, date,
and location of the hearing after con-
sultation with the Secretary of De-
fense.

(c) For a current Coast Guard em-
ployee, the Secretary selects the time,
date, and location of the hearing after
consultation with the Secretary of
Transportation.

(d) For an employee not described in
paragraph (a) or (b) of this section, the
hearing will be held in Washington, DC,
or in one of the following cities: Bos-
ton, Philadelphia, New York, Atlanta,
Chicago, Dallas, Kansas City, Denver,
San Francisco, or Seattle.

(Authority: 5 U.S.C. 5514; 31 U.S.C. 3716)

§31.7 Hearing procedures.

(a) Independence of hearing official. A
hearing provided under this part is con-
ducted by a hearing official who is nei-
ther an employee of the Department
nor otherwise under the supervision or
control of the Secretary.

(b) Lack of subpoena authority or for-
mal discovery. (1) Neither the hearing
official nor the Secretary has author-
ity to issue subpoenas to compel the
production of documents or to compel
the attendance of witnesses at an oral
hearing under this part. The Secretary
will attempt to make available during
an oral hearing the testimony of a cur-
rent official of the Department if—

(i) The employee had identified the
official in the request for a hearing
under §31.5(b) and demonstrated that
the testimony of the official is nec-
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§31.7

essary to resolve adequately an issue of
fact raised by the employee in the re-
quest for a hearing; and

(if) The Secretary determines that
the responsibilities of the official per-
mit his or her attendance at the hear-
ing.

(2) If the Secretary determines that
the testimony of a Department official
is necessary, but that the official can-
not attend an oral hearing to testify,
the Secretary attempts to make the of-
ficial available for testimony at the
hearing by means of a telephone con-
ference call.

(3) No discovery is available in a pro-
ceeding under this part except as pro-
vided in §31.4.

(c) Hearing on written submissions. If a
hearing is conducted on the written
submissions, the hearing official re-
views documents and responses sub-
mitted by the Secretary and the em-
ployee under §31.5.

(d) Conduct of oral hearing. (1) The
hearing official conducts an oral hear-
ing as an informal proceeding. The offi-
cial—

(i) Administers oaths to witnesses;

(ii) Regulates the course of the hear-
ing;

(iii) Considers the introduction of
evidence without regard to the rules of
evidence applicable to judicial pro-
ceedings; and

(iv) May exclude evidence that is re-
dundant, or that is not relevant to
those issues raised by the employee in
the request for hearing under §31.5 that
remain in dispute.

(2) An oral hearing is generally open
to the public. However, the hearing of-
ficial may close all or any portion of
the hearing if doing so is in the best in-
terest of the employee or the public.

(3) The hearing official may conduct
an oral hearing by telephone con-
ference call—

(i) If the employee is located in a city
outside the Washington, DC Metropoli-
tan area.

(ii) At the request of the employee.

(iii) At the discretion of the hearing
official.

(4) No written record is created or
maintained of an oral hearing provided
under this part.

(e) Burden of proof. In any hearing
under this part—



§31.8

(1) The Secretary bears the burden of
proving, by a preponderance of the evi-
dence, the existence and amount of the
debt, and the failure of the employee to
repay the debt, as the debt is described
in the pre-offset notice provided under
§31.3; and

(2) The employee bears the burden of
proving, by a preponderance of the evi-
dence—

(i) The existence of any fact that
would establish that the debt described
in the pre-offset notice is not enforce-
able by offset; and

(ii) The existence of any fact that
would establish that the amount of the
proposed offset would cause an extreme
financial hardship for the employee.

(Authority: 5 U.S.C. 5514; 31 U.S.C. 3716)

8§31.8 Rules of decision.

(a) Enforceability of debt by offset. In
deciding whether the Secretary has es-
tablished that the debt described in the
pre-offset under §31.3 is owed by the
employee, or whether the employee has
established that the debt is not en-
forceable by offset, the hearing official
shall apply the principles in this para-
graph.

(1) The statutes and Department reg-
ulations authorizing and implementing
the program under which the debt
arose must be applied in accordance
with official written interpretations by
the Department.

(2) The principles of res judicata and
collateral estoppel apply to resolution
of disputed facts in those instances in
which the debt or material facts in dis-
pute have been the subject of prior ju-
dicial decision.

(3) The act or omission of an institu-
tion of higher education at which the
employee was enrolled does not con-
stitute a defense to repayment of an
obligation with regard to a grant or
loan under a program authorized under
Title IV of the Higher Education Act or
similar authority, except to the extent
that—

(i) The act or omission constitutes a
defense to the debt under applicable
Federal or State law;

(ii) The institution owed the em-
ployee a refund under its refund policy
and failed to pay that refund to the
employee or to a lender holding a loan
made to the employee; or
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(iii) The institution ceased teaching
activity while the employee was in at-
tendance and during the academic pe-
riod for which the grant or loan was
made, and failed to refund to the em-
ployee or holder of a loan to the em-
ployee a proportionate amount of the
grant or loan funds used to pay tuition
and other institutional charges for
that academic period.

(4)(i) A debt otherwise established as
owed by the employee is enforceable by
offset under this part if the Secretary
sends the pre-offset notice for the debt
within the ten year period following
the later of—

(A) The date on which the Secretary
acquired the debt by assignment or re-
ferral, or

(B) The date of a subsequent partial
payment reaffirming the debt.

(ii) Periods during which the statute
of limitations applicable to a lawsuit
to collect the debt has been tolled
under 11 U.S.C. 108, 28 U.S.C. 2416, 50
U.S.C. App. 525, or other authority are
excluded from the calculation of the
ten year period described in paragraph
(a)(4)(i) of this section.

(b) Extreme financial hardship. (1) In
deciding whether an employee has es-
tablished that the amount of the pro-
posed offset would cause extreme fi-
nancial hardship to the employee, the
hearing official shall determine wheth-
er the credible, relevant evidence sub-
mitted demonstrates that the proposed
offset would prevent the employee
from meeting the costs necessarily in-
curred for essential subsistence ex-
penses of the employee and his or her
spouse and dependents.

(2) For purposes of this determina-
tion, essential subsistence expenses in-
clude costs incurred only for food,
housing, clothing, essential transpor-
tation and medical care.

(3) In making this determination, the
hearing official shall consider—

(i) The income from all sources of the
employee, and his or her spouse and de-
pendents;

(ii) The extent to which the assets of
the employee and his or her spouse and
dependents are available to meet the
offset and the essential subsistence ex-
penses;



