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Office of the Secretary, Education § 81.44 

(b) A party shall file a petition for re-
view not later than 30 days after the 
date it receives the initial decision. 

(c) If a party files a petition for re-
view, the party shall serve a copy of 
the petition on the other party on the 
filing date by hand delivery or by 
‘‘overnight or express’’ mail. If agreed 
upon by the parties, service of a copy 
of the petition may be made upon the 
other party by facsimile transmission. 

(d) Any written submission to the 
Secretary under this section must be 
accompanied by a statement certifying 
the date that the filed material was 
served on the other party. 

(e) A petition for review of an initial 
decision must contain— 

(1) The identity of the initial deci-
sion for which review is sought; and 

(2) A statement of the reasons as-
serted by the party for affirming, modi-
fying, setting aside, or remanding the 
initial decision in whole or in part. 

(f)(1) A party may respond to a peti-
tion for review of an initial decision by 
filing a statement of its views on the 
issues raised in the petition with the 
Secretary, as provided for in this sec-
tion, not later than 15 days after the 
date it receives the petition. 

(2) A party shall serve a copy of its 
statement of views on the other party 
by hand delivery or mail, and shall cer-
tify that it has done so pursuant to the 
provisions of paragraph (d) of this sec-
tion. If agreed upon by the parties, 
service of a copy of the statement of 
views may be made upon the other 
party by facsimile transmission. 

(g)(1) The filing date for written sub-
missions under this section is the date 
the document is— 

(i) Hand delivered; 
(ii) Mailed; or 
(iii) Sent by facsimile transmission. 
(2) If a scheduled filing date falls on 

a Saturday, Sunday or a Federal holi-
day, the filing deadline is the next 
business day. 

(Authority: 20 U.S.C. 1221e–3, 1234(f)(1), 
1234a(e), and 3474(a)) 

[58 FR 43474, Aug. 16, 1993] 

§ 81.43 Review by the Secretary. 
(a)(1) The Secretary’s review of an 

initial decision is based on the record 
of the case, the initial decision, and 

any proper submissions of the parties 
or other participants in the case. 

(2) During the Secretary’s review of 
the initial decision there shall not be 
any ex parte contact between the Sec-
retary and individuals representing the 
Department or the recipient. 

(b) The ALJ’s findings of fact, if sup-
ported by substantial evidence, are 
conclusive. 

(c) The Secretary may affirm, mod-
ify, set aside, or remand the ALJ’s ini-
tial decision. 

(1) If the Secretary modifies, sets 
aside, or remands an initial decision, in 
whole or in part, the Secretary’s deci-
sion includes a statement of reasons 
that supports the Secretary’s decision. 

(2)(i) The Secretary may remand the 
case to the ALJ with instructions to 
make additional findings of fact or 
conclusions of law, or both, based on 
the evidence of record. The Secretary 
may also remand the case to the ALJ 
for further briefing or for clarification 
or revision of the initial decision. 

(ii) If a case is remanded, the ALJ 
shall make new or modified findings of 
fact or conclusions of law or otherwise 
modify the initial decision in accord-
ance with the Secretary’s remand 
order. 

(iii) A party may appeal a modified 
decision of the ALJ under the provi-
sions of §§ 81.42 through 81.45. However, 
upon that review, the ALJ’s new or 
modified findings, if supported by sub-
stantial evidence, are conclusive. 

(3) The Secretary, for good cause 
shown, may remand the case to the 
ALJ to take further evidence, and the 
ALJ may make new or modified find-
ings of fact and may modify the initial 
decision based on that new evidence. 
These new or modified findings of fact 
are likewise conclusive if supported by 
substantial evidence. 

(Authority: 5 U.S.C. 557(b); 20 U.S.C. 1221e–3, 
1234(f)(1), 1234a(d), and 3474(a)) 

[58 FR 43474, Aug. 16, 1993, as amended at 60 
FR 46494, Sept. 6, 1995] 

§ 81.44 Final decision of the Depart-
ment. 

(a) The ALJ’s initial decision be-
comes the final decision of the Depart-
ment 60 days after the recipient re-
ceives the ALJ’s decision unless the 
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Secretary modifies, sets aside, or re-
mands the decision during the 60-day 
period. 

(b) If the Secretary modifies or sets 
aside the ALJ’s initial decision, a copy 
of the Secretary’s decision is sent by 
the Office of Hearings and Appeals to 
the parties by certified mail, return re-
ceipt requested. The Secretary’s deci-
sion becomes the final decision of the 
Department on the date the recipient 
receives the Secretary’s decision. 

(Authority: 20 U.S.C. 1221e–3, 1234(f)(1), 
1234a(g), and 3474(a)) 

[54 FR 19512, May 5, 1989. Redesignated and 
amended at 58 FR 43473, 43474, Aug. 16, 1993] 

§ 81.45 Collection of claims. 
(a) An authorized Departmental offi-

cial collects a claim established under 
this subpart by using the standards and 
procedures in 34 CFR part 30. 

(b) A claim established under this 
subpart may be collected— 

(1) 30 days after a recipient receives 
notice of a disallowance decision if the 
recipient fails to file an acceptable ap-
plication for review under § 81.37; or 

(2) On the date of the final decision of 
the Department under § 81.44 if the re-
cipient obtains review of a disallow-
ance decision. 

(c) The Department takes no collec-
tion action pending judicial review of a 
final decision of the Department under 
section 458 of GEPA. 

(d) If a recipient obtains review of a 
disallowance decision under § 81.38, the 
Department does not collect interest 
on the claim for the period between the 
date of the disallowance decision and 
the date of the final decision of the De-
partment under § 81.44. 

(Authority: 20 U.S.C. 1234(f)(1); 1234a(f)(1) and 
(2), (i), and (1)) 

[54 FR 19512, May 5, 1989. Redesignated and 
amended at 58 FR 43473, Aug. 16, 1993] 

APPENDIX TO PART 81—ILLUSTRATIONS 
OF PROPORTIONALITY 

(1) Ineligible beneficiaries. A State uses 15 
percent of its grant to meet the special edu-
cational needs of children who were migra-
tory, but who have not migrated for more 
than five years as a Federal program statute 
requires for eligibility to participate in the 
program. Result: Recovery of 15 percent of 
the grant—all program funds spent for the 
benefit of those children. Although the serv-

ices were authorized, the children were not 
eligible to receive them. 

(2) Ineligible beneficiaries. A Federal pro-
gram designed to meet the special edu-
cational needs of gifted and talented chil-
dren requires that at least 80 percent of the 
children served in any project must be iden-
tified as gifted or talented. A local edu-
cational agency (LEA) conducts a project in 
which 76 students are identified as gifted or 
talented and 24 are not. The project was de-
signed and implemented to meet the special 
educational needs of gifted and talented stu-
dents. Result: The LEA must return five per-
cent of the project costs. The LEA provided 
authorized services for a project in which the 
76 target students had to constitute at least 
80 percent of the total. Thus, the maximum 
number of non-target students permitted 
was 19. Project costs relating to the remain-
ing five students must be returned. 

(3) Ineligible beneficiaries. Same as the ex-
ample in paragraph (2), except that only 15 
percent of the children were identified as 
gifted or talented. On the basis of the low 
percentage of these children and other evi-
dence, the authorized Departmental official 
finds that the project as a whole did not ad-
dress their special educational needs and was 
outside the purpose of the statute. Result: 
The LEA must return its entire award. The 
difference between the required percentage 
of gifted and talented children and the per-
centage actually enrolled is so substantial 
that, if consistent with other evidence, the 
official may reasonably conclude the entire 
grant was misused. 

(4) Ineligible beneficiaries. Same as the ex-
ample in paragraph (2), except that 60 per-
cent of the children were identified as gifted 
or talented, and it is not clear whether the 
project was designed or implemented to meet 
the special educational needs of these chil-
dren. Result: If it is determined that the 
project was designed and implemented to 
serve their special educational needs, the 
LEA must return 25 percent of the project 
costs. A project that included 60 target chil-
dren would meet the requirement that 80 
percent of the children served be gifted and 
talented if it included no more than 15 other 
children. Thus, while the LEA provided au-
thorized services, only 75 percent of the 
beneficiaries were authorized to participate 
in the project (60 target children and 15 oth-
ers). If the authorized Departmental official, 
after examining all the relevant facts, deter-
mines that the project was not designed and 
implemented to serve the special educational 
needs of gifted or talented students, the LEA 
must return its entire award because it did 
not provide services authorized by the stat-
ute. 

(5) Unauthorized activities. An LEA uses ten 
percent of its grant under a Federal program 
that authorizes activities only to meet the 
special educational needs of educationally 
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