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official to protect the privacy of non-
governmental applicants.

(d) Finding of no historic properties af-
fected. Documentation shall include:

(1) A description of the undertaking,
specifying the Federal involvement,
and its area of potential effects, includ-
ing photographs, maps, drawings, as
necessary;

(2) A description of the steps taken to
identify historic properties, including,
as appropriate, efforts to seek informa-
tion pursuant to §800.4(b); and

(3) The basis for determining that no
historic properties are present or af-
fected.

(e) Finding of no adverse effect or ad-
verse effect. Documentation shall in-
clude:

(1) A description of the undertaking,
specifying the Federal involvement,
and its area of potential effects, includ-
ing photographs, maps, and drawings,
as necessary;

(2) A description of the steps taken to
identify historic properties;

(3) A description of the affected his-
toric properties, including information
on the characteristics that qualify
them for the National Register;

(4) A description of the undertaking’s
effects on historic properties;

(5) An explanation of why the criteria
of adverse effect were found applicable
or inapplicable, including any condi-
tions or future actions to avoid, mini-
mize or mitigate adverse effects; and

(6) Copies or summaries of any views
provided by consulting parties and the
public.

(f) Memorandum of agreement. When a
memorandum of agreement is filed
with the Council, the documentation
shall include, any substantive revisions
or additions to the documentation pro-
vided the Council pursuant to
§800.6(a)(1), an evaluation of any meas-
ures considered to avoid or minimize
the undertaking’s adverse effects and a
summary of the views of consulting
parties and the public.

(9) Requests for comment without a
memorandum of agreement. Documenta-
tion shall include:

(1) A description and evaluation of
any alternatives or mitigation meas-
ures that the agency official proposes
to resolve the undertaking’s adverse ef-
fects;
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(2) A description of any reasonable
alternatives or mitigation measures
that were considered but not chosen,
and the reasons for their rejection;

(3) Copies or summaries of any views
submitted to the agency official con-
cerning the adverse effects of the un-
dertaking on historic properties and al-
ternatives to reduce or avoid those ef-
fects; and

(4) Any substantive revisions or addi-
tions to the documentation provided
the Council pursuant to §800.6(a)(1).

§800.12

(a) Agency procedures. The agency of-
ficial, in consultation with the appro-
priate SHPOs/THPOs, affected Indian
tribes and Native Hawaiian organiza-
tions, and the Council, is encouraged to
develop procedures for taking historic
properties into account during oper-
ations which respond to a disaster or
emergency declared by the President, a
tribal government, or the Governor of
a State or which respond to other im-
mediate threats to life or property. If
approved by the Council, the proce-
dures shall govern the agency’s his-
toric preservation responsibilities dur-
ing any disaster or emergency in lieu
of 8§800.3 through 800.6.

(b) Alternatives to agency procedures.
In the event an agency official proposes
an emergency undertaking as an essen-
tial and immediate response to a dis-
aster or emergency declared by the
President, a tribal government, or the
Governor of a State or another imme-
diate threat to life or property, and the
agency has not developed procedures
pursuant to paragraph (a) of this sec-
tion, the agency official may comply
with section 106 by:

(1) Following a programmatic agree-
ment developed pursuant to §800.14(b)
that contains specific provisions for
dealing with historic properties in
emergency situations; or

(2) Notifying the Council, the appro-
priate SHPO/THPO and any Indian
tribe or Native Hawaiian organization
that may attach religious and cultural
significance to historic properties like-
ly to be affected prior to the under-
taking and affording them an oppor-
tunity to comment within seven days
of notification. If the agency official
determines that circumstances do not

Emergency situations.



§800.13

permit seven days for comment, the
agency official shall notify the Coun-
cil, the SHPO/THPO and the Indian
tribe or Native Hawaiian organization
and invite any comments within the
time available.

(c) Local governments responsible for
section 106 compliance. When a local
government official serves as the agen-
cy official for section 106 compliance,
paragraphs (a) and (b) of this section
also apply to an imminent threat to
public health or safety as a result of a
natural disaster or emergency declared
by a local government’s chief executive
officer or legislative body, provided
that if the Council or SHPO/THPO ob-
jects to the proposed action within
seven days, the agency official shall
comply with §§800.3 through 800.6.

(d) Applicability. This section applies
only to undertakings that will be im-
plemented within 30 days after the dis-
aster or emergency has been formally
declared by the appropriate authority.
An agency may request an extension of
the period of applicability from the
Council prior to the expiration of the
30 days. Immediate rescue and salvage
operations conducted to preserve life or
property are exempt from the provi-
sions of section 106 and this part.

§800.13 Post-review discoveries.

(a) Planning for subsequent discoveries.
(1) Using a programmatic agreement. An
agency official may develop a pro-
grammatic agreement pursuant to
§800.14(b) to govern the actions to be
taken when historic properties are dis-
covered during the implementation of
an undertaking.

(2) Using agreement documents. When
the agency official’s identification ef-
forts in accordance with §800.4 indicate
that historic properties are likely to be
discovered during implementation of
an undertaking and no programmatic
agreement has been developed pursuant
to paragraph (a)(1) of this section, the
agency official shall include in any
finding of no adverse effect or memo-
randum of agreement a process to re-
solve any adverse effects upon such
properties. Actions in conformance
with the process satisfy the agency of-
ficial’s responsibilities under section
106 and this part.

98

36 CFR Ch. VIII (7-1-04 Edition)

(b) Discoveries without prior planning.
If historic properties are discovered or
unanticipated effects on historic prop-
erties found after the agency official
has completed the section 106 process
without establishing a process under
paragraph (a) of this section, the agen-
cy official shall make reasonable ef-
forts to avoid, minimize or mitigate
adverse effects to such properties and:

(1) If the agency official has not ap-
proved the undertaking or if construc-
tion on an approved undertaking has
not commenced, consult to resolve ad-
verse effects pursuant to §800.6; or

(2) If the agency official, the SHPO/
THPO and any Indian tribe or Native
Hawaiian organization that might at-
tach religious and cultural significance
to the affected property agree that
such property is of value solely for its
scientific, prehistoric, historic or ar-
cheological data, the agency official
may comply with the Archeological
and Historic Preservation Act instead
of the procedures in this part and pro-
vide the Council, the SHPO/THPO, and
the Indian tribe or Native Hawaiian or-
ganization with a report on the actions
within a reasonable time after they are
completed; or

(3) If the agency official has approved
the undertaking and construction has
commenced, determine actions that
the agency official can take to resolve
adverse effects, and notify the SHPO/
THPO, any Indian tribe or Native Ha-
waiian organization that might attach
religious and cultural significance to
the affected property, and the Council
within 48 hours of the discovery. The
notification shall describe the agency
official’s assessment of National Reg-
ister eligibility of the property and
proposed actions to resolve the adverse
effects. The SHPO/THPO, the Indian
tribe or Native Hawaiian organization
and the Council shall respond within 48
hours of the notification. The agency
official shall take into account their
recommendations regarding National
Register eligibility and proposed ac-
tions, and then carry out appropriate
actions. The agency official shall pro-
vide the SHPO/THPO, the Indian tribe
or Native Hawaiian organization and
the Council a report of the actions
when they are completed.



