Depariment of Veterans Affairs

(3) The rights and remedies described
in paragraph (c) of this section, includ-
ing a brief explanation of the concept
of, and requirements for, waiver;

(4) That collection may be made by
offset from current or future Depart-
ment of Veterans Affairs benefits, sub-
ject to §1.912a; and

(5) That interest and administrative
costs may be assessed, in accordance
with §1.919, as appropriate.

(e) Sufficiency of notification. Notifica-
tion is sufficient when sent by ordinary
mail directed to the debtor’s last
known address and not returned as un-
deliverable by postal authorities.

(f) Further explanation. Further expla-
nation may be found for—

(1) Appellate rights, in part 19 of this
title;

(2) Notification of any decision af-
fecting the payment of benefits or
granting relief, in §3.103(e);

(3) Right to appeal a waiver decision,
in §1.958;

(4) Refund to a successful waiver ap-
plicant of money already collected, in
§1.967; and

(5) The assessment of interest and ad-
ministrative costs, in §1.919.

(Authority: 38 U.S.C. 5302, 5314)

[48 FR 1055, Jan. 10, 1983; 48 FR 6336, Feb. 11,
1983. Redesignated and amended at 52 FR
42105, Nov. 3, 1987; 54 FR 34980, Aug. 23, 1989]

§1.912 Collection by offset.

(a) Authority and scope. In accordance
with part 102 of title 4 of the Code of
Federal Regulations, VA shall collect
debts by administrative offset from
any payments made by VA to an indi-
vidual indebted to VA. This section
does not pertain to offset from either
current salary or from benefit pay-
ments, but does apply to offset from all
other VA payments, including an em-
ployee’s final salary check and lump-
sum leave payment. Procedures for off-
set from benefit payments and current
salary are found in §1.912a and §§1.980
through 1.994. NOTE: VA cannot offset
or refer for the purpose of offset, either
under the authority of this section or
under any other authority found in
§§1.900 through 1.954 and §§1.980
through 1.984, any debt described in 38
U.S.C. 3726 unless the requirements set
forth in that section have been met.
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(b) Notification. Prior to initiation of
administrative offset, if not provided
in the initial notice of indebtedness,
VA is required to provide the debtor
with written notice of:

(1) The nature and amount of the
debt;

(2) VA’s intention to pursue collec-
tion by offset procedures from the spec-
ified VA payment, the date of com-
mencement of offset, and the exact
amount to be offset;

(3) The opportunity to inspect and
copy VA records pertaining to the debt;

(4) The right to contest either the ex-
istence or amount of the debt or the
proposed offset schedule, or if applica-
ble, to request a waiver of collection of
the debt, or to request a hearing on any
of these matters;

(5) That commencement of offset will
begin, unless the debtor makes a writ-
ten request for the administrative re-
lief discussed in paragraph (b)(4) of this
section within 30 days of the date of
this notice; and

(6) The oppportunity to enter into a
written agreement with VA to repay
the debt in lieu of offset.

(c) Deferral of offset. (1) If the debtor,
within 30 days of the date of the notifi-
cation required by paragraph (b) of this
section, disputes in writing the exist-
ence or amount of the debt or the
amount of the scheduled offset, offset
shall not commence until the dispute is
reviewed and a decision is rendered by
VA adverse to the debtor.

(2) If the debtor, within 30 days of the
date of the required notification by
VA, requests in writing the waiver of
collection of the debt in accordance
with §1.963 or §1.964, offset shall not
commence until VA has made an ini-
tial decision to deny the waiver re-
quest.

(3) If the debtor, within 30 days of the
required notification by VA, requests
in writing a hearing on the issues
found in paragraphs (c)(1) and (2) of
this section, offset shall not commence
until a decision is rendered by VA on
the issue which is the basis of the hear-
ing.

(d) Exceptions. (1) Offset may com-
mence prior to either resolution of a
dispute or decision on a waiver request
as discussed in paragraph (c) of this
section, if collection of the debt would
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be jeopardized by deferral of offset. In
such a case, notification pursuant to
paragraph (b) of this section shall be
made at the time offset begins or as
soon thereafter as possible.

(2) If the United States has obtained
a judgment against the debtor, offset
may commence without the notifica-
tion required by paragraph (b) of this
section. However, a waiver request
filed in accordance with the time lim-
its and other requirements of §1.963 or
§1.964 will be considered, even if filed
after a judgment has been obtained
against the debtor. If waiver is grant-
ed, in whole or in part, refund of
amounts already collected will be made
in accordance with §1.967.

(e) Hearing. (1) After a debtor re-
quests a hearing, VA shall notify the
debtor of the form of the hearing to be
provided; i.e., whether the hearing will
either be oral or paper. If an oral hear-
ing is determined to be proper by the
hearing official, the notice shall set
forth the date, time, and location of
the hearing. If the hearing is to be a
paper review, the debtor shall be noti-
fied that he or she should submit his or
her position and arguments in writing
to the hearing official by a specified
date, after which the record shall be
closed. This date shall give the debtor
reasonable time to submit this infor-
mation.

(2) Unless otherwise required by law,
an oral hearing under this paragraph is
not required to be a formal evidentiary
type of hearing.

(3) A debtor who requests a hearing
shall be provided an oral hearing if VA
determines that the matter cannot be
resolved by review of documentary evi-
dence. Whenever an issue of credibility
or veracity is involved, an oral hearing
will always be provided the debtor. For
example, the credibility or veracity of
a debtor is always an issue whenever
the debtor requests a waiver of collec-
tion of the debt. Thus, a hearing held
in conjunction with a waiver request
will always be an oral hearing. If a de-
termination is made to provide an oral
hearing, the hearing official may offer
the debtor the opportunity for a hear-
ing by telephone conference call. If this
offer is rejected or if the hearing offi-
cial declines to offer a telephone con-
ference call, the debtor shall be pro-
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vided an oral hearing permitting the
personal appearance of the debtor, his
or her personal representative, and wit-
nesses. Witnesses shall testify under
oath or affirmation.

(4) In all other cases where a debtor
requests a hearing, a paper hearing
shall be provided. The debtor shall be
provided an opportunity to submit ma-
terial for the record. A paper hearing
shall consist of a review of the written
evidence of record by the designated
hearing official.

(f) When collecting multiple debts by
administrative offset, VA will apply
the recovered amounts to those debts
in accordance with the best interests of
the United States, as determined by
the facts and circumstances of the par-
ticular case, paying special attention
to applicable statutes of limitation. In
accordance with 4 CFR 102.3(b)(3), VA
may not initiate offset to collect a debt
more than 10 years after VA’s right to
collect the debt first accrued (with cer-
tain exceptions as explained in
§102.3(b)(3)).

(Authority: 31 U.S.C. 3716)

[52 FR 42105, Nov. 3, 1987, as amended at 54
FR 34980, Aug. 23, 1989]

§1.912a Collection by offset—from VA
benefit payments.

(a) Authority and scope. VA shall col-
lect debts governed by §1.911 of this
part by offset against any current or
future VA benefit payments to the
debtor. Unless paragraphs (c) or (d) of
this section apply, offset shall com-
mence promptly after notification to
the debtor as provided in paragraph (b)
of this section. Certain military serv-
ice debts shall be collected by offset
against current or future compensation
or pension benefit payments to the
debtor under authority of 38 U.S.C.
5301(c), as provided in paragraph (e) of
this section.

(b) Notification. Unless paragraph (d)
of this section applies, offset shall not
commence until the debtor has been
notified in writing of the matters de-
scribed in §1.911la(c) and (d) and para-
graph (c) of this section.

(c) Deferral of offset. (1) If the debtor,
within thirty days of the date of the
notification required by paragraph (b)
of this section, disputes, in writing, the

106



