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resources and personnel for the support
of such hearings.

(Authority: 38 U.S.C. 7102, 7105(a), 7107)

[58 FR 27936, May 12, 1993, as amended at 61
FR 20451, May 7, 1996]

§20.706 Rule 706. Functions of the pre-
siding Member.

The presiding Member of a hearing
panel is responsible for the conduct of
the hearing, administration of the oath
or affirmation, and for ruling on ques-
tions of procedure. The presiding Mem-
ber will assure that the course of the
hearing remains relevant to the issue,
or issues, on appeal and that there is
no cross-examination of the parties or
witnesses. The presiding Member will
take such steps as may be necessary to
maintain good order at hearings and
may terminate a hearing or direct that
the offending party leave the hearing if
an appellant, representative, or witness
persists in disruptive behavior.

(Authority: 38 U.S.C. 7102, 7105(a), 7107)

§20.707 Rule 707. Designation of Mem-
ber or Members to conduct the
hearing.

The Member or panel to whom a pro-
ceeding is assigned under §19.3 of this
part shall conduct any hearing before
the Board in connection with that pro-
ceeding. Where a proceeding has been
assigned to a panel, the Chairman, or
the Chairman’s designee, shall des-
ignate one of the Members as the pre-
siding Member. The Member or Mem-
bers who conduct the hearing shall par-
ticipate in making the final determina-
tion of the claim, subject to the excep-
tion in §19.11(c) of this part (relating to
reconsideration of a decision).

(Authority: 38 U.S.C. 7102, 7107)
[61 FR 20451, May 7, 1996]

§20.708 Rule
ference.

An appellant’s authorized representa-
tive may request a prehearing con-
ference with the presiding Member of a
hearing to clarify the issues to be con-
sidered at a hearing on appeal, obtain
rulings on the admissibility of evi-
dence, develop stipulations of fact, es-
tablish the length of argument which
will be permitted, or take other steps
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which will make the hearing itself
more efficient and productive. With re-
spect to hearings to be held before the
Board at Washington, DC, arrange-
ments for a prehearing conference
must be made through: Director, Man-
agement and Administration (01E),
Board of Veterans’ Appeals, 810
Vermont Avenue, NW., Washington, DC
20420. Requests for prehearing con-
ferences in cases involving hearings to
be held before the Board at Department
of Veterans Affairs field facilities must
be addressed to the office of the De-
partment of Veterans Affairs official
who signed the letter giving notice of
the time and place of the hearing.

(Authority: 38 U.S.C. 7102, 7105(a), 7107)
[61 FR 20452, May 7, 1996]

§20.709 Rule 709. Procurement of ad-
ditional evidence following a hear-
ing.

If it appears during the course of a
hearing that additional evidence would
assist in the review of the questions at
issue, the presiding Member may direct
that the record be left open so that the
appellant and his or her representative
may obtain the desired evidence. The
presiding Member will determine the
period of time during which the record
will stay open, considering the amount
of time estimated by the appellant or
representative as needed to obtain the
evidence and other factors adduced
during the hearing. Ordinarily, the pe-
riod will not exceed 60 days, and will be
as short as possible in order that appel-
late consideration of the case not be
unnecessarily delayed.

(Authority: 38 U.S.C. 7102, 7105(a), 7107)
§20.710 Rule 710. Witnesses at hear-
ings.

The testimony of witnesses, includ-
ing appellants, will be heard. All testi-
mony must be given under oath or af-
firmation. Oath or affirmation is not
required for the sole purpose of pre-
senting contentions and argument.

(Authority: 38 U.S.C. 7102, 7105(a), 7107)
[61 FR 29028, June 7, 1996]

§20.711 Rule 711. Subpoenas.

(a) General. An appellant, or his or
her representative, may arrange for the
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production of any tangible evidence or
the voluntary appearance of any wit-
nesses desired. When necessary evi-
dence cannot be obtained in any other
reasonable way, the appellant, or his or
her representative, may move that a
subpoena be issued to compel the at-
tendance of witnesses residing within
100 miles of the place where a hearing
on appeal is to be held and/or to compel
the production of tangible evidence. A
subpoena will not be issued to compel
the attendance of Department of Vet-
erans Affairs adjudicatory personnel.

(b) Contents of motion for subpoena.
The motion for a subpoena must be in
writing, must clearly show the name
and address of each witness to be sub-
poenaed, must clearly identify all doc-
umentary or other tangible evidence to
be produced, and must explain why the
attendance of the witness and/or the
production of the tangible evidence
cannot be obtained without a sub-
poena.

(c) Where filed. Motions for a sub-
poena must be filed with the Director,
Management and Administration (01E),
Board of Veterans’ Appeals, 810
Vermont Avenue, NW, Washington, DC
20420.

(d) When motion for subpoena is to be
filed in cases involving a hearing on ap-
peal. Motions for the issuance of a sub-
poena for the attendance of a witness,
or the production of documents or
other tangible evidence, at a hearing
on appeal must be filed not later than
30 days prior to the hearing date.

(e) Ruling on motion for subpoena—(1)
To whom assigned. The ruling on the
motion will be made by the Member or
panel of Members to whom the case is
assigned. Where the case has not been
assigned, the Chairman, or the Chair-
man’s designee, will assign the case to
a Member or panel who will then rule
on the motion.

(2) Procedure. If the motion is denied,
the Member(s) ruling on the motion
will issue an order to that effect which
sets forth the reasons for the denial
and will send copies to the moving
party and his or her representative, if
any. Granting the motion will be sig-
nified by completion of a VA Form
0714, “Subpoena,” if attendance of a wit-
ness is required, and/or VA Form 0713,
“Subpoena Duces Tecum,” if production
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of tangible evidence is required. The
completed form shall be signed by the
Member ruling on the motion, or,
where applicable, by any panel Member
on behalf of the panel ruling on the
motion, and served in accordance with
paragraph (g) of this section.

(f) Fees. Any person who is required
to attend a hearing as a witness shall
be allowed and paid the same fees and
mileage as are paid witnesses in the
district courts of the United States. A
subpoena for a witness will not be
issued or served unless the party on
whose behalf the subpoena is issued
submits a check in an amount equal to
the fee for one day’s attendance and
the mileage allowed by law, made pay-
able to the witness, as an attachment
to the motion for the subpoena. Except
for checks on the business accounts of
attorneys-at-law, agents, and recog-
nized service organizations, such
checks must be in the form of certified
checks or cashiers checks.

(g) Service of subpoenas. The Board
will serve the subpoena by certified
mail, return receipt requested. The
check for fees and mileage described in
paragraph (f) of this section shall be
mailed with the subpoena. The receipt,
which must bear the signature of the
witness or of the custodian of the tan-
gible evidence, and a copy of the sub-
poena will be filed in the claims folder,
loan guaranty folder, or other applica-
ble Department of Veterans Affairs
records folder.

(h) Motion to quash or modify sub-
poena—(1) Filing procedure. Upon writ-
ten motion of the party securing the
subpoena, or of the person subpoenaed,
the Board may quash or modify the
subpoena if it is unreasonable and op-
pressive or for other good cause shown.
Relief may include, but is not limited
to, requiring the party who secured the
subpoena to advance the reasonable
cost of producing books, papers, or
other tangible evidence. The motion
must specify the relief sought and the
reasons for requesting relief. Such mo-
tions must be filed at the address speci-
fied in paragraph (c) of this section
within 10 days after mailing of the sub-
poena or the time specified in the sub-
poena for compliance, whichever is
less. The motion may be accompanied
by such supporting evidence as the



§20.712

moving party may choose to submit. It
must be accompanied by a declaration
showing:

(i) That a copy of the motion, and
any attachments thereto, were mailed
to the party who secured the subpoena,
or the person subpoenaed, as applica-
ble;

(i) The date of mailing; and

(iii) The address to which the copy
was mailed.

(2) Response. Not later than 10 days
after the date that the motion was
mailed to the responding party, that
party may file a response to the mo-
tion at the address specified in para-
graph (c) of this section. The response
may be accompanied by such sup-
porting evidence as the responding
party may choose to submit. It must be
accompanied by a declaration showing:

(i) That a copy of the response, and
any attachments thereto, were mailed
to the moving party;

(ii) The date of mailing; and

(iii) The address to which the copy
was mailed. If the subpoena involves
testimony or the production of tan-
gible evidence at a hearing before the
Board and less than 30 days remain be-
fore the scheduled hearing date at the
time the response is received by the
Board, the Board may reschedule the
hearing to permit disposition of the
motion.

(3) Ruling on the motion. The Member
or panel to whom the case is assigned
will issue an order disposing of the mo-
tion. Such order shall set forth the rea-
sons for which a motion is either
granted or denied. The order will be
mailed to all parties to the motion.
Where applicable, an order quashing a
subpoena will require refund of any
sum advanced for fees and mileage.

(i) Disobedience. In case of disobe-
dience to a subpoena issued by the
Board, the Board will take such steps
as may be necessary to invoke the aid
of the appropriate district court of the
United States in requiring the attend-
ance of the witness and/or the produc-
tion of the tangible evidence subpoe-
naed. A failure to obey the order of
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such a court may be punished by the
court as a contempt thereof.

(Authority: 38 U.S.C. 5711, 5713, 7102(a))
(Authority: 38 U.S.C. 5711, 7102(a), 7107)

[57 FR 4109, Feb. 3, 1992, as amended at 61 FR
20452, May 7, 1996; 66 FR 49538, Sept. 28, 2001]

§20.712 Rule 712. Expenses of appel-
lants, representatives, and wit-
nesses incident to hearings not re-
imbursable by the Government.

No expenses incurred by an appel-
lant, representative, or witness inci-
dent to attendance at a hearing may be
paid by the Government.

(Authority: 38 U.S.C. 111)

§20.713 Rule 713. Hearings in simulta-
neously contested claims.

(a) General. If a hearing is scheduled
for any party to a simultaneously con-
tested claim, the other contesting
claimants and their representatives, if
any, will be notified and afforded an
opportunity to be present. The appel-
lant will be allowed to present opening
testimony and argument. Thereafter,
any other contesting party who wishes
to do so may present testimony and ar-
gument. The appellant will then be al-
lowed an opportunity to present testi-
mony and argument in rebuttal. Cross-
examination will not be allowed.

(b) Requests for changes in hearing
dates. Any party to a simultaneously
contested claim may request a change
in a hearing date in accordance with
the provisions of Rule 702, paragraph
(c) (820.702(c) of this part), or Rule 704,
paragraph (c) (8§20.704(c) of this part),
as applicable. In order to obtain a new
hearing date under the provisions of
Rule 702, paragraph (c)(1), the consent
of all other interested parties must be
obtained and submitted with the re-
quest for a new hearing date. If such
consent is not obtained, paragraph
(©)(2) of that rule will apply even
though the request is submitted within
60 days from the date of the letter of
notification of the time and place of
the hearing. A copy of any motion for
a new hearing date required by these
rules must be mailed to all other inter-
ested parties by certified mail, return
receipt requested. The receipts, which
must bear the signatures of the other



