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(k) Rule 11. Objections relating to the
jurisdiction or membership of the Com-
mittee on Educational Allowances or
the constitutionality of statutes or the
constitutionality of, or statutory au-
thority for, VA regulations, are not be-
fore the Committee for decision. The
time of the Committee will not be used
to hear arguments in this regard. How-
ever, any such matters outside the
province of the Committee may be the
subject of a brief or a letter for consid-
eration by the VA Office of General
Counsel upon completion of the hear-
ing. The ruling of such authority upon
such issues will be obtained and in-
cluded in the record before the Com-
mittee’s recommendations are sub-
mitted to the Director of the VA facil-
ity of jurisdiction. If the VA General
Counsel’s ruling on such legal issues
necessitates reopening the proceeding,
that shall be done before the Com-
mittee makes its recommendations to
the Director of the VA facility of juris-
diction.

(Authority: 10 U.S.C.
3034(a), 3241(a), 3690)

16136(b); 38 U.S.C.

(I) Rule 12. The hearing will be open
to the public.

(Authority: 10 U.S.C. 38 U.S.C.

3034(a), 3241(a), 3690)

16136(b);

(m) Rule 13. The hearing will be con-
ducted in an orderly manner with dig-
nity and decorum. The conduct of
members of the Committee on Edu-
cational Allowances, the VA Counsel,
and any representatives of the edu-
cational institution shall be character-
ized by appropriate impartiality, fair-
ness, and cooperation. The Chairperson
of the Committee shall take such ac-
tion as may be necessary, including
suspension of the hearing or the re-
moval of the offending person from the
hearing room for misbehavior, dis-
orderly conduct, or the persistent dis-
regard of the Chairperson’s ruling.
Where this occurs, the Chairperson will
point out that the Committee is enti-
tled to every possible consideration in
order that the case may be presented
clearly and fully, which may be accom-

38 CFR Ch. | (7-1-04 Edition)

plished only through observance of or-
derly procedures.

(Authority: 10 U.S.C.
3034(a), 3241(a), 3690)

(n) Rule 14. The Chairperson of the
Committee on Educational Allowances
will conduct the hearing proceedings in
such a manner that will protect from
disclosure information which tends to
disclose or compromise investigative
sources or methods or which would vio-
late the privacy of any individual. The
salient facts, which form the basis of
charges, may be disclosed and dis-
cussed without revealing the source.

16136(b); 38 U.S.C.

(Authority: 10 U.S.C. 38 U.S.C.

3034(a), 3241(a), 3690)

(0) Rule 15. At the close of the hear-
ing, the Chairperson of the Committee
on Educational Allowances shall in-
form the appropriate representative of
the educational institution that the ar-
guments and the evidence presented
will be given careful consideration; and
that notice of the decision of the Direc-
tor of the VA facility of jurisdiction,
together with the Committee’s rec-
ommendations, will be furnished to the
educational institution and the VA
Counsel at the earliest possible time.
The Chairperson will also indicate that
notice of the Director’s decision will be
published in the FEDERAL REGISTER for
the information of all other interested
persons.

16136(b);

(Authority: 10 U.S.C. 38 U.S.C.

3034(a), 3241(a), 3690)

16136(b);

(p) Rule 16. In making its findings of
facts and recommendations, the Com-
mittee on Educational Allowances will
consider only questions which are re-
ferred to it by the Director of the VA
facility of jurisdiction as being at issue
and which are within the jurisdiction
of the Committee.

(Authority: 10 U.S.C.
3034(a), 3241(a), 3690)
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16136(b); 38 U.S.C.

§21.4215 Decision of Director of VA fa-
cility of jurisdiction.

(a) Decision. The Director of the VA
facility of jurisdiction will render a
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written decision on the issue of dis-
continuance of payments of benefits
and/or denial of further enrollments or
reenrollments in the course or courses
at the educational institution which
was the subject of the Committee on
Educational Allowances proceedings.

(Authority: 10 U.S.C. 38 U.S.C.

3034(a), 3241(a), 3690)

(b) Basis of decision. (1) The decision
of the Director of the VA facility of ju-
risdiction will be based upon all admis-
sible evidence of record, including—

(i) The recommendations of the Com-
mittee on Educational Allowances;

(if) The hearing transcript and the
documents admitted in evidence; and

(iii) The ruling on legal issues re-
ferred to appropriate authority.

(2) The decision will clearly describe
the evidence and state the facts on
which the decision is based and, in the
event that the decision differs from the
recommendations of the Committee on
Educational Allowances, will give the
reasons and facts relied upon by the Di-
rector in deciding not to follow the

16136(b);

Committee majority’s recommenda-
tions.
(Authority: 10 U.S.C. 16136(b); 38 U.S.C.

3034(a), 3241(a), 3690)

(c) Correction of deficiencies. If the Di-
rector of the VA facility of jurisdiction
believes that the record provided for
review is incomplete or for any reason
should be reopened, before rendering a
decision he or she will order VA staff
to gather any additional necessary evi-
dence and will notify the educational
institution that it may comment upon
the new evidence added. The Director
will then notify the educational insti-
tution as to whether the matter will be
resubmitted to the Committee on Edu-
cational Allowances for further pro-
ceedings, on the basis of the new cir-
cumstances. If the matter is referred
back to the Committee, the Director
will defer a decision until he or she has
received the Committee’s new rec-
ommendations based upon all of the
evidence of record.

16136(b);

(Authority: 10 U.S.C. 38 U.S.C.

3034(a), 3241(a), 3690)

(d) Effective date. If the decision of
the Director of the VA facility of juris-

§21.4216

diction is adverse to the educational
institution, the decision shall indicate
specifically the effective date of each
adverse action covered by the decision.
(Authority: 10 U.S.C. 38 U.S.C.
3034(a), 3241(a), 3690)

(e) Notification of decision. (1) The Di-
rector of the VA facility of jurisdiction
shall send a copy of the decision to the
educational institution by certified
mail, return receipt requested. A copy
of the decision also will be provided by
regular mail to the institution’s legal
representative of record, if any. If the
decision is adverse to the educational
institution, the Director will enclose a
notice of the educational institution’s
right to have the Director, Education
Service review the decision.

(2) The Director of the VA facility of
jurisdiction will also send a copy of the
decision to:

(i) The State approving agency; and

(ii) VA Counsel.

(3) The Director of the VA facility of
jurisdiction shall post a copy of the de-
cision at the VA facility of jurisdic-
tion. A copy of the decision shall be
published in the FEDERAL REGISTER.

16136(b);

(Authority: 10 U.S.C.
3034(a), 3241(a), 3690)

[63 FR 35836, July 1, 1998]

16136(b); 38 U.S.C.

§21.4216 Review of decision of Direc-
tor of VA facility of jurisdiction.

(a) Decision is subject to review by Di-
rector, Education Service. A review by
the Director, Education Service of a
decision of a Director of a VA facility
of jurisdiction to terminate payments
or disapprove new enrollments or re-
enrollments, when requested by the
educational institution, will be based
on the evidence of record when the Di-
rector of the VA facility of jurisdiction
made that decision. It will not be de
novo in nature and no hearing on re-
view will be held.

(b) Authority of Director, Education
Service. The Director, Education Serv-
ice has the authority to affirm, re-
verse, or remand the original decision.
In the case of such a review, the re-
viewing official’s decision, other than a
remand, shall become the final Depart-
ment decision on the issue presented.
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