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Appeals, the views of the head of the
administration having responsibility
for the benefit will be obtained and
transmitted with the recommendation
of the initiating office.

(Authority: 38 U.S.C. 503, 512)

[37 FR 22864, Oct. 26, 1972, as amended at 49
FR 30693, Aug. 1, 1984; 54 FR 34981, Aug. 23,
1989; 68 FR 25504, May 13, 2002]

§2.8 Delegation of authority to author-
ize allowances for Department of
Veterans Affairs employees who are
notaries public.

(a) Employees occupying or acting in
the positions designated in paragraph
(b) of this section are authorized to
designate those employees who are re-
quired to serve as notaries public in
connection with the performance of of-
ficial business and to pay an allowance
for the costs therefor not to exceed the
expense required to be incurred by
them in order to obtain their commis-
sion.

(Authority: 5 U.S.C. 5945)

(b) Designated positions: Deputy Sec-
retary, Under Secretary for Benefits,
Director, Office of Data Management
and Telecommunications, Chief Med-
ical Director, General Counsel, Direc-
tors of regional offices, hospitals,
domiciliaries, and centers.

[35 FR 13771, Aug. 29, 1970, as amended at 49
FR 30693, Aug. 1, 1984]

PART 3—ADJUDICATION

Subpart A—Pension, Compensation, and
Dependency and Indemnity Com-
pensation

GENERAL

o

Definitions.

Periods of war.

Pension.

Compensation.

Dependency and

tion.

3.6 Duty periods.

3.7 Individuals and groups considered to
have performed active military, naval, or
air service.

3.10 [Reserved]

3.11 Homicide.

3.12 Character of discharge.

3.12a Minimum active-duty service require-

ment.
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indemnity compensa-
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3.13
3.14
3.15
3.16
3.17

Discharge to change status.

Validity of enlistments.

Computation of service.

Service pension.

Disability and death pension; Mexican
border period and later war periods.
3.18-3.19 [Reserved]

3.20 Surviving spouse’s benefit for month of
veteran’s death.

3.21 Monetary rates.

3.22 DIC benefits for survivors of certain

veterans rated totally disabled at time of

death.

Improved pension rates—Veterans and
surviving spouses.

Improved  pension
children.

3.25 Parents’ dependency and indemnity
compensation (DIC)—Method of payment
computation.

3.26 Section 306 and old-law pension annual
income limitations.

3.27 Automatic adjustment of benefit rates.

3.28 Automatic adjustment of section 306
and old-law pension income limitations.

3.29 Rounding.

3.30 Frequency of payment of improved pen-
sion and parents’ dependency and indem-
nity compensation (DIC).

3.31 Commencement of the period of pay-
ment.

3.32 Exchange rates for foreign currencies.

3.23

3.24 rates—Surviving

GENERAL

3.40 Philippine and Insular Forces.

3.41 Philippine service.

3.42 Compensation at the full-dollar rate for
certain Filipino veterans residing in the
United States.

3.43 Burial benefits at the full-dollar rate
for certain Filipino veterans residing in
the United States on the date of death.

RELATIONSHIP

3.50
3.52
3.53

Spouse and surviving spouse.

Marriages deemed valid.

Continuous cohabitation.

Marriage dates.

Reinstatement of benefits eligibility
based upon terminated marital relation-
ships.

[Reserved]

Child.

Child adopted out of family.

Parent.

Definition of “living with”.

3.55

ADMINISTRATIVE

3.100 Delegations of authority.

3.102 Reasonable doubt.

3.103 Procedural due process and appellate
rights.

3.104 Finality of decisions.

3.105 Revision of decisions.

3.106 Renouncement.
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3.107 Awards where not all
apply.

3.108 State Department as agent of Depart-
ment of Veterans Affairs.

3.109 Time limit.

3.110 Computation of time limit.

3.111 [Reserved]

3.112 Fractions of one cent.

3.114 Change of law or Department of Vet-
erans Affairs issue.

3.115 Access to financial records.

dependents

CLAIMS

3.150
3.151
3.152
3.153
3.154
3.155

Forms to be furnished.

Claims for disability benefits.

Claims for death benefits.

Claims filed with Social Security.

Injury due to hospital treatment, etc.

Informal claims.

3.156 New and material evidence.

3.157 Report of examination or hospitaliza-
tion as claim for increase or to reopen.

3.158 Abandoned claims.

3.159 Department of Veterans Affairs assist-
ance in developing claims.

3.160 Status of claims.

EVIDENCE REQUIREMENTS

3.200 Testimony certified or under oath.

3.201 Exchange of evidence; Social Security
and Department of Veterans Affairs.

3.202 Evidence from foreign countries.

3.203 Service records as evidence of service
and character of discharge.

3.204 Evidence of dependents and age.

3.205 Marriage.

3.206 Divorce.

3.207 Void or annulled marriage.

3.208 Claims based on attained age.

3.209 Birth.

3.210 Child’s relationship.

3.211 Death.

3.212 Unexplained absence for 7 years.

3.213 Change of status affecting entitle-

ment.

3.214 Court decisions;
viving spouses.

3.215 Termination of marital relationship or
conduct.

3.216 Mandatory disclosure of social secu-
rity numbers.

3.217 Submission of statements or informa-
tion affecting entitlement to benefits.

unremarried sur-

DEPENDENCY, INCOME AND ESTATE

REGULATIONS APPLICABLE TO PROGRAMS IN
EFFECT PRIOR TO JANUARY 1, 1979

3.250 Dependency of parents; compensation.

3.251 Income of parents; dependency and in-
demnity compensation.

3.252 Annual income; pension; Mexican bor-
der period and later war periods.

3.253-3.255 [Reserved]

3.256 Eligibility reporting requirements.

3.257 Children; no surviving spouse entitled.

Pt. 3

3.258-3.259 [Reserved]

3.260 Computation of income.

3.261 Character of income; exclusions and
estates.

3.262 Evaluation of income.

3.263 Corpus of estate; net worth.

3.270 Applicability of various dependency,
income and estate regulations.

REGULATIONS APPLICABLE TO THE IMPROVED
PENSION PROGRAM WHICH BECAME EFFEC-
TIVE JANUARY 1, 1979

3.271
3.272

Computation of income.

Exclusions from income.

3.273 Rate computation.

3.274 Relationship of net worth to pension
entitlement.

3.275 Criteria for evaluating net worth.

3.276 Certain transfers or waivers
regarded.

3.277 Eligibility reporting requirements.

dis-

RATINGS AND EVALUATIONS; BASIC
ENTITLEMENT CONSIDERATIONS

3.300 Claims based on the effects of tobacco
products.

3.301 Line of duty and misconduct.

3.302 Service connection for mental un-
soundness in suicide.

RATINGS AND EVALUATIONS; SERVICE
CONNECTION

3.303 Principles relating to service connec-
tion.

3.304 Direct service connection;
and peacetime.

3.305 Direct service connection; peacetime
service before January 1, 1947.

3.306 Aggravation of preservice disability.

3.307 Presumptive service connection for
chronic, tropical or prisoner-of-war re-
lated disease, or disease associated with
exposure to certain herbicide agents;
wartime and service on or after January
1, 1947.

3.308 Presumptive service connection;
peacetime service before January 1, 1947.

3.309 Disease subject to presumptive service

wartime

connection.

3.310 Proximate results, secondary condi-
tions.

3.311 Claims based on exposure to ionizing
radiation.

3.312 Cause of death.

3.313 Claims based on service in Vietnam.

3.314 Basic pension determinations.

3.315 Basic eligibility determinations; de-
pendents, loans, education.

3.316 Claims based on chronic effects of ex-
posure to mustard gas and Lewisite.

3.317 Compensation for certain disabilities
due to undiagnosed illnesses.

3.318-3.320 [Reserved]

3.321 General rating considerations.

3.322 Rating of disabilities aggravated by
service.
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3.323 Combined ratings.

3.324 Multiple noncompensable service-con-
nected disabilities.

3.325 [Reserved]

3.326 Examinations.

3.327 Reexaminations.

3.328 Independent medical opinions.

3.329 [Reserved]

3.330 Resumption of rating when veteran
subsequently reports for Department of
Veterans Affairs examination.

3.331-3.339 [Reserved]

3.340 Total and permanent total ratings and
unemployability.

3.341 Total disability ratings for compensa-
tion purposes.

3.342 Permanent and total disability ratings
for pension purposes.
3.343 Continuance of total

ings.

3.344 Stabilization of disability evaluations.

disability rat-

RATINGS FOR SPECIAL PURPOSES

3.350 Special
ings.
3.351 Special monthly dependency and in-
demnity compensation, death compensa-
tion, pension and spouse’s compensation

ratings.

3.352 Criteria for determining need for aid
and attendance and “permanently bed-
ridden.”

3.353 Determinations of incompetency and
competency.

3.354 Determinations of insanity.

3.355 Testamentary capacity for insurance
purposes.

3.356 Conditions which determine perma-
nent incapacity for self-support.

3.357 Civil service preference ratings.

3.358 Compensation for disability or death
from hospitalization, medical or surgical
treatment, examinations or vocational
rehabilitation training (§3.800).

3.359 Determination of service connection
for former members of the Armed Forces
of Czechoslovakia or Poland.

3.360 Service-connected health-care eligi-
bility of certain persons administra-
tively discharged under other than hon-
orable condition.

monthly compensation rat-

RATING CONSIDERATIONS RELATIVE TO
SPECIFIC DISEASES

3.370 Pulmonary tuberculosis shown by X-
ray in active service.

3.371 Presumptive service connection for tu-
berculous disease; wartime and service
on or after January 1, 1947.

3.372 Initial grant following inactivity of
tuberculosis.

3.373 [Reserved]

3.374 Effect of diagnosis of active tuber-
culosis.

3.375 Determination of inactivity (complete
arrest) in tuberculosis.
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3.376-3.377 [Reserved]

3.378 Changes from activity in pulmonary
tuberculosis pension cases.

3.379 Anterior poliomyelitis.

3.380 Diseases of allergic etiology.
3.381 Service connection of dental
tions for treatment purposes.

3.382 [Reserved]

3.383 Special consideration for paired or-
gans and extremities.

3.384 [Reserved]

3.385 Disability due to impaired hearing.

condi-

EFFECTIVE DATES

3.400
3.401
3.402
3.403

General.

Veterans.

Surviving spouse.

Children.

3.404 Parents.

3.405 Filipino veterans; benefits at the full-
dollar rate.

APPORTIONMENTS

3.450 General.

3.451 Special apportionments.

3.452 Situations when benefits may be ap-
portioned.

3.453 Veterans compensation or service pen-
sion or retirement pay.

3.454 Veterans disability pension.

3.458 Veteran’s benefits not apportionable.

3.459 Death compensation.

3.460 Death pension.

3.461 Dependency and indemnity compensa-
tion.

REDUCTIONS AND DISCONTINUANCES

3.500
3.501
3.502
3.503

General.

Veterans.

Surviving spouses.

Children.

3.504 Parents; aid and attendance.

3.505 Filipino veterans; benefits at the full-
dollar rate.

HOSPITALIZATION ADJUSTMENTS

3.551 Reduction because of hospitalization.

3.552 Adjustment of allowance for aid and
attendance.

3.553-3.555 [Reserved]

3.556 Adjustment on discharge or release.

3.557 [Reserved]

3.558 Resumption and payment of withheld
benefits; incompetents with estates that
equaled or exceeded statutory limit.

3.559 [Reserved]

ADJUSTMENTS AND RESUMPTIONS

3.650 Rate for additional dependent.

3.651 Change in status of dependents.

3.652 Periodic certification of continued eli-
gibility.

3.653 Foreign residence.

3.654 Active service pay.

3.655 Failure to report for Department of
Veterans Affairs examination.

144



Department of Veterans Affairs

3.656 Disappearance of veteran.

3.657 Surviving spouse becomes entitled, or
entitlement terminates.

3.658 Offsets; dependency and
compensation.

3.659 Two parents in same parental line.

3.660 Dependency, income and estate.

3.661 Eligibility Verification Reports.

3.662-3.664 [Reserved]

3.665 Incarcerated beneficiaries and fugitive
felons—compensation.

3.666 Incarcerated beneficiaries and fugitive
felons—pension.

3.667 School attendance.

3.668 [Reserved]

3.669 Forfeiture.

indemnity

CONCURRENT BENEFITS AND ELECTIONS

3.700 General.

3.701 Elections of pension or compensation.

3.702 Dependency and indemnity compensa-
tion.

3.703 Two parents in same parental line.

3.704 Elections within class of dependents.

3.705-3.706 [Reserved]

3.707 Dependents’ educational assistance.

3.708 Federal Employees’ Compensation.

3.710 Civil service annuitants.

3.711 Improved pension elections.

3.712 Improved pension elections; surviving
spouses of Spanish-American War vet-
erans.

3.713 Effective dates of improved pension
elections.

3.714 Improved pension elections—public as-
sistance beneficiaries.

3.715 Radiation Exposure Compensation Act
of 1990.

RETIREMENT

3.750 Retirement pay.

3.751 Statutory awards; retired service per-
sonnel.

3.752 [Reserved]

3.753 Public Health Service.

3.754 Emergency officers’ retirement pay.

SPECIAL BENEFITS

3.800 Disability or death due to hospitaliza-
tion, etc.

3.801 Special acts.

3.802 Medal of Honor.

3.803 Naval pension.

3.804 Special allowance under 38 U.S.C. 1312.

3.805 Loan guaranty for surviving spouses;
certification.

3.806 Death gratuity; certification.

3.807 Dependents’ educational assistance;
certification.

3.808 Automobiles or other conveyances;
certification.

3.809 Specially adapted housing under 38
U.S.C. 2101(a).

3.809a Special home adaptation
under 38 U.S.C. 2101(b).

3.810 Clothing allowance.

grants

Pt. 3

3.811 Minimum income annuity and gratu-
itous annuity.

3.812 Special allowance payable under sec-
tion 156 of Pub. L. 97-377.

3.813 Interim benefits for disability or death
due to chloracne or porphyria cutanea
tarda.

3.814 Monetary allowance under 38 U.S.C.
chapter 18 for an individual suffering
from spina bifida whose biological father
or mother is or was a Vietnam veteran.

3.815 Monetary allowance under 38 U.S.C.
chapter 18 for an individual with dis-
ability from covered birth defects whose
biological mother is or was a Vietnam
veteran; identification of covered birth
defects.

3.816 Awards under the Nehmer Court Or-
ders for disability or death caused by a
condition presumptively associated with
herbicide exposure.

INCOMPETENTS, GUARDIANSHIP AND
INSTITUTIONAL AWARDS

3.850 General.

3.851 St. Elizabeths Hospital, Washington,
DC.

3.852 Institutional awards.

3.853 Incompetents; estate over $25,000.

3.854 Limitation on payments for minor.

3.855 Beneficiary rated or reported incom-
petent.

3.856 Change of name of female fiduciary.

3.857 Children’s benefits to fiduciary of sur-
viving spouse.

FORFEITURE
3.900 General.
3.901 Fraud.
3.902 Treasonable acts.

3.903 Subversive activities.

3.904 Effect of forfeiture after veteran’s
death.

3.905 Declaration of forfeiture or remission
of forfeiture.

PROTECTION

3.950 Helpless children;
and prior wars.

3.951 Preservation of disability ratings.

3.952 Protected ratings.

3.953 Pub. L. 85-56 and Pub. L. 85-857.

3.954 Burial allowance.

3.955-3.956 [Reserved]

3.957 Service connection.

3.958 Federal employees’
cases.

3.959 Tuberculosis.

3.960 Section 306 and old-law pension pro-
tection.

Spanish-American

compensation

ACCRUED

3.1000 Entitlement under 38 U.S.C. 5121 to
benefits due and unpaid upon death of a
beneficiary.

3.1001 Hospitalized competent veterans.
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3.1002 Political
States.

3.1003 Returned and canceled checks.

3.1004-3.1006 [Reserved]

3.1007 Hospitalized incompetent veterans.

3.1008 Accrued benefits payable to foreign
beneficiaries.

3.1009 Personal funds of patients.

subdivisions of United

Subpart B—Burial Benefits

3.1600 Payment of burial
ceased veterans.

3.1601 Claims and evidence.

3.1602 Special conditions governing pay-
ments.

3.1603 Authority for burial of certain un-
claimed bodies.

3.1604 Payments from non-Department of
Veterans Affairs sources.

3.1605 Death while traveling under prior au-
thorization or while hospitalized by the
Department of Veterans Affairs.

3.1606 Transportation items.

3.1607 Cost of flags.

3.1608 Nonallowable expenses.

3.1609 Forfeiture.

3.1610 Burial in national cemeteries; burial
of unclaimed bodies.

3.1611 Official Department of Veterans Af-
fairs representation at funeral.

3.1612 Monetary allowance in lieu of a Gov-
ernment-furnished headstone or marker.

expenses of de-

Subpart C [Reserved]

Subpart D—Universal Adjudication Rules
That Apply to Benefit Claims Governed
by Part 3 of This Title

GENERAL

3.2100 Scope of Applicability.
3.2130 Will VA accept a signature by mark
or thumbprint?
REVISIONS
3.2600 Review of benefit claims decisions.

EDITORIAL NOTE: Nomenclature changes to
part 3 appear at 61 FR 7216, Feb. 27, 1996; 62
FR 35970, July 3, 1997; 62 FR 47532, Sept. 9,
1997; and 67 FR 46868, July 17, 2002.

Subpart A—Pension, Compensa-
tion, and Dependency and
Indemnity Compensation

AUTHORITY: 38 U.S.C. 501(a), unless other-
wise noted.

GENERAL

§3.1 Definitions.

(@) Armed Forces means the United
States Army, Navy, Marine Corps, Air

38 CFR Ch. | (7-1-04 Edition)

Force, and Coast Guard,
their Reserve components.

(b) Reserve component means the
Army, Naval, Marine Corps, Air Force,
and Coast Guard Reserves and the Na-
tional and Air National Guard of the
United States.

(c) Reserves means members of a Re-
serve component of one of the Armed
Forces.

(d) Veteran means a person who
served in the active military, naval, or
air service and who was discharged or
released under conditions other than
dishonorable.

(1) For compensation and dependency
and indemnity compensation the term
veteran includes a person who died in
active service and whose death was not
due to willful misconduct.

(2) For death pension the term vet-
eran includes a person who died in ac-
tive service under conditions which
preclude payment of service-connected
death benefits, provided such person
had completed at least 2 years honor-
able military, naval or air service, as
certified by the Secretary concerned.
(See §83.3(b)(3)(i) and 3.3(b)(4)(i))

including

(Authority: 38 U.S.C. 501)

(e) Veteran of any war means any vet-
eran who served in the active military,
naval or air service during a period of
war as set forth in §3.2.

(f) Period of war means the periods de-
scribed in §3.2.

(g) Secretary concerned means:

(1) The Secretary of the Army, with
respect to matters concerning the
Army;

(2) The Secretary of the Navy, with
respect to matters concerning the
Navy or the Marine Corps;

(3) The Secretary of the Air Force,
with respect to matters concerning the
Air Force;

(4) The Secretary of Transportation,
with respect to matters concerning the
Coast Guard;

(5) The Secretary of Health and
Human Services, with respect to mat-
ters concerning the Public Health
Service; and

(6) The Secretary of Commerce, with
respect to matters concerning the
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Coast and Geodetic Survey, the Envi-
ronmental Science Services Adminis-
tration, and the National Oceanic and
Atmospheric Administration.

(h) Discharge or release includes re-
tirement from the active military,
naval, or air service.

(i) State means each of the several
States, Territories and possessions of
the United States, the District of Co-
lumbia, and Commonwealth of Puerto
Rico.

(J) Marriage means a marriage valid
under the law of the place where the
parties resided at the time of marriage,
or the law of the place where the par-
ties resided when the right to benefits
accrued.

(Authority: 38 U.S.C. 103(c))

(k) Service-connected means, with re-
spect to disability or death, that such
disability was incurred or aggravated,
or that the death resulted from a dis-
ability incurred or aggravated, in line
of duty in the active military, naval, or
air service.

() Nonservice-connected means, with
respect to disability or death, that
such disability was not incurred or ag-
gravated, or that the death did not re-
sult from a disability incurred or ag-
gravated, in line of duty in the active
military, naval, or air service.

(m) In line of duty means an injury or
disease incurred or aggravated during a
period of active military, naval, or air
service unless such injury or disease
was the result of the veteran’s own
willful misconduct or, for claims filed
after October 31, 1990, was a result of
his or her abuse of alcohol or drugs. A
service department finding that injury,
disease or death occurred in line of
duty will be binding on the Department
of Veterans Affairs unless it is patently
inconsistent with the requirements of
laws administered by the Department
of Veterans Affairs. Requirements as to
line of duty are not met if at the time
the injury was suffered or disease con-
tracted the veteran was:

(1) Avoiding duty by desertion, or
was absent without leave which mate-
rially interfered with the performance
of military duty.

(2) Confined under a sentence of
court-martial involving an unremitted
dishonorable discharge.

§3.1

(3) Confined under sentence of a civil
court for a felony as determined under
the laws of the jurisdiction where the
person was convicted by such court.

(Authority: 38 U.S.C. 105)

NOTE: See §3.1(y)(2)(iii) for applicability of
in line of duty in determining former prisoner
of war status.

(n) Willful misconduct means an act
involving conscious wrongdoing or
known prohibited action. A service de-
partment finding that injury, disease
or death was not due to misconduct
will be binding on the Department of
Veterans Affairs unless it is patently
inconsistent with the facts and the re-
quirements of laws administered by the
Department of Veterans Affairs.

(1) 1t involves deliberate or inten-
tional wrongdoing with knowledge of
or wanton and reckless disregard of its
probable consequences.

(2) Mere technical violation of police
regulations or ordinances will not per
se constitute willful misconduct.

(3) Willful misconduct will not be de-
terminative unless it is the proximate
cause of injury, disease or death. (See
§§3.301, 3.302.)

(o) Political subdivision of the United
States includes the jurisdiction defined
as a State in paragraph (i) of this sec-
tion, and the counties, cities or mu-
nicipalities of each.

(p) Claim—Application means a formal
or informal communication in writing
requesting a determination of entitle-
ment or evidencing a belief in entitle-
ment, to a benefit.

(g) Notice means written notice sent
to a claimant or payee at his or her
latest address of record.

(r) Date of receipt means the date on
which a claim, information or evidence
was received in the Department of Vet-
erans Affairs, except as to specific pro-
visions for claims or evidence received
in the State Department (§3.108), or in
the Social Security Administration
(883.153, 3.201), or Department of De-
fense as to initial claims filed at or
prior to separation.

(s) On the borders thereof means, with
regard to service during the Mexican
border period, the States of Arizona,
California, New Mexico, and Texas, and
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the nations of Guatemala and British
Honduras.

(Authority: 38 U.S.C. 101(30))

(t) In the waters adjacent thereto
means, with regard to service during
the Mexican border period, the waters
(including the islands therein) which
are within 750 nautical miles (863 stat-
ute miles) of the coast of the mainland
of Mexico.

(Authority: 38 U.S.C. 101(30)

(u) Section 306 pension means those
disability and death pension programs
in effect on December 31, 1978, which
arose out of Pub. L. 86-211; 73 Stat. 432.

(v) Old-Law pension means the dis-
ability and death pension programs
that were in effect on June 30, 1960.
Also known as protected pension, i.e.
protected under section 9(b) of the Vet-
eran’s Pension Act of 1959 (Pub. L. 86—
211; 73 Stat. 432).

(w) Improved pension means the dis-
ability and death pension programs be-
coming effective January 1, 1979, under
authority of Pub. L. 95-588; 92 Stat.
2497.

(X) Service pension is the name given
to Spanish-American War pension. It is
referred to as a service pension because
entitlement is based solely on service

without regard to nonservice-con-
nected disability, income and net
worth.

(Authority: 38 U.S.C. 1512, 1536)

(y) Former prisoner of war. The term
former prisoner of war means a person
who, while serving in the active mili-
tary, naval or air service, was forcibly
detained or interned in the line of duty
by an enemy or foreign government,
the agents of either, or a hostile force.

(1) Decisions based on service depart-
ment findings. The Department of Vet-
erans Affairs shall accept the findings
of the appropriate service department
that a person was a prisoner of war
during a period of war unless a reason-
able basis exists for questioning it.
Such findings shall be accepted only
when detention or internment is by an
enemy government or its agents.

(2) Other decisions. In all other situa-
tions, including those in which the De-
partment of Veterans Affairs cannot
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accept the service department findings,
the following factors shall be used to
determine prisoner of war status:

(i) Circumstances of detention or intern-
ment. To be considered a former pris-
oner of war, a serviceperson must have
been forcibly detained or interned
under circumstances comparable to
those under which persons generally
have been forcibly detained or interned
by enemy governments during periods
of war. Such circumstances include,
but are not limited to, physical hard-
ships or abuse, psychological hardships
or abuse, malnutrition, and unsanitary
conditions. Each individual member of
a particular group of detainees or in-
ternees shall, in the absence of evi-
dence to the contrary, be considered to
have experienced the same cir-
cumstances as those experienced by the
group.

(ii) Reason for detainment or intern-
ment. The reason for which a service-
person was detained or interned is im-
material in determining POW status,
except that a serviceperson who is de-
tained or interned by a foreign govern-
ment for an alleged violation of its
laws is not entitled to be considered a
former POW on the basis of that period
of detention or internment, unless the
charges are a sham intended to legiti-
mize the period of detention or intern-
ment.

(3) Central Office approval. The Direc-
tor of the Compensation and Pension
Service, VA Central Office, shall ap-
prove all VA regional office determina-
tions establishing or denying POW sta-
tus, with the exception of those service
department determinations accepted
under paragraph (y)(1) of this section.

(4) In line of duty. The Department of
Veterans Affairs shall consider that a
serviceperson was forcibly detained or
interned in line of duty unless the evi-
dence of record discloses that forcible
detainment or internment was the
proximate result of the serviceperson’s
own willful misconduct.

(5) Hostile force. The term hostile force
means any entity other than an enemy
or foreign government or the agents of
either whose actions are taken to fur-
ther or enhance anti-American mili-
tary, political or economic objectives
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or views, or to attempt to embarrass
the United States.

(Authority: 38 U.S.C. 101(32))

(z) Nursing home means

(1) Any extended care facility which
is licensed by a State to provide skilled
or intermediate-level nursing care,

(2) A nursing home care unit in a
State veterans’ home which is ap-
proved for payment under 38 U.S.C.
1742, or

(3) A Department of Veterans Affairs
Nursing Home Care Unit.

(aa) Fraud:

(1) As used in 38 U.S.C. 103 and imple-
menting regulations, fraud means an
intentional misrepresentation of fact,
or the intentional failure to disclose
pertinent facts, for the purpose of ob-
taining, or assisting an individual to
obtain an annulment or divorce, with
knowledge that the misrepresentation
or failure to disclose may result in the
erroneous granting of an annulment or
divorce; and

(Authority: 38 U.S.C. 501)

(2) As used in 38 U.S.C. 110 and 1159
and implementing regulations, fraud
means an intentional misrepresenta-
tion of fact, or the intentional failure
to disclose pertinent facts, for the pur-
pose of obtaining or retaining, or as-
sisting an individual to obtain or re-
tain, eligibility for Department of Vet-
erans Affairs benefits, with knowledge
that the misrepresentation or failure
to disclose may result in the erroneous
award or retention of such benefits.

(Authority: 38 U.S.C. 501)

CROSS-REFERENCES: Pension. See §3.3.
Compensation. See §3.4. Dependency and in-
demnity compensation. See §3.5. Preserva-
tion of disability ratings. See §3.951. Service-
connection. See §3.957.

[26 FR 1563, Feb. 24, 1961]

EDITORIAL NOTE: For FEDERAL REGISTER cCi-
tations affecting §3.1, see the List of Sec-
tions Affected, which appears in the Finding
Aids section of the printed volume and on
GPO Access.

§3.2 Periods of war.

This section sets forth the beginning
and ending dates of each war period be-
ginning with the Indian wars. Note
that the term period of war in reference

§3.2

to pension entitlement under 38 U.S.C.
1521, 1541 and 1542 means all of the war
periods listed in this section except the
Indian wars and the Spanish-American
War. See §3.3(a)(3) and (b)(4)(i).

(@) Indian wars. January 1, 1817,
through December 31, 1898, inclusive.
Service must have been rendered with
the United States military forces
against Indian tribes or nations.

(b) Spanish-American War. April 21,
1898, through July 4, 1902, inclusive. If
the veteran served with the United
States military forces engaged in hos-
tilities in the Moro Province, the end-
ing date is July 15, 1903. The Philippine
Insurrection and the Boxer Rebellion
are included.

(c) World War 1. April 6, 1917, through
November 11, 1918, inclusive. If the vet-
eran served with the United States
military forces in Russia, the ending
date is April 1, 1920. Service after No-
vember 11, 1918 and before July 2, 1921
is considered World War | service if the
veteran served in the active military,
naval, or air service after April 5, 1917
and before November 12, 1918.

(d) World War Il. December 7, 1941,
through December 31, 1946, inclusive. If
the veteran was in service on December
31, 1946, continuous service before July
26, 1947, is considered World War Il
service.

(e) Korean conflict. June 27,
through January 31, 1955, inclusive.

(f) Vietnam era. The period beginning
on February 28, 1961, and ending on
May 7, 1975, inclusive, in the case of a
veteran who served in the Republic of
Vietnam during that period. The period
beginning on August 5, 1964, and ending
on May 7, 1975, inclusive, in all other
cases.

1950,

(Authority: 38 U.S.C. 101(29))

(g) Future dates. The period beginning
on the date of any future declaration of
war by the Congress and ending on a
date prescribed by Presidential procla-
mation or concurrent resolution of the
Congress.

(Authority: 38 U.S.C. 101)

(h) Mexican border period. May 9, 1916,
through April 5, 1917, in the case of a
veteran who during such period served
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