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shall be increased by the same overall
average percentage increase (rounded
to the nearest tenth of a percent) and
on the same effective date as any legis-
lative increase in the rates payable
under 38 U.S.C. 3531(b).

(5) Amendment of awards. Prompt ac-
tion shall be taken to amend any
award of this special allowance to con-
form with evidence indicating a change
in basic eligibility, any basic entitle-
ment rate, or any effective date pre-
viously determined. It is the claimant’s
responsibility to promptly notify VA of
any change in their status or employ-
ment which affects eligibility or enti-
tlement.

(6) Rounding of monthly rates. Any
monthly rate computed under the pro-
visions of this paragraph, if not a mul-
tiple of $1, shall be rounded to the next
lower multiple of $1.

(c) Claimants not entitled to this special
allowance. The following are not enti-
tled to this special allowance for the
reasons indicated.

(1) Claimants eligible for death bene-
fits under 38 U.S.C. 1151. The deaths in
such cases are not service-connected.

(2) Claimants eligible for death bene-
fits under 38 U.S.C. 1318. The deaths in
such cases are not service connected.

(3) Claimants whose claims are based
on an individual’s service in:

(i) The Commonwealth Army of the
Philippines while such forces were in
the service of the Armed Forces pursu-
ant to the military order of the Presi-
dent dated July 26, 1941, including rec-
ognized guerrilla forces (see 38 U.S.C.
107).

(if) The Philippine Scouts under sec-
tion 14, Pub. L. 190, 79th Congress (see
38 U.S.C. 107).

(iii) The commissioned corps of the
Public Health Service (specifically ex-
cluded by section 156 of Pub. L. 97-377),
or

(iv) The National Oceanic and Atmos-
pheric Administration (specifically ex-
cluded by section 156 of Pub. L. 97-377).

(d) Appellate jurisdiction. VA shall
have appellate jurisdiction of all deter-
minations made in connection with
this special allowance.

(e) Claims—formal and informal. For-
mal claims for this special allowance
must be filed on a form prescribed by
the Secretary of Veterans Affairs.
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When informal claims or inquiries as
to eligibility are received, the appro-
priate application form shall be pro-
vided. In such cases, the date of receipt
of the informal claim or inquiry will be
accepted as the date of claim for this
special allowance if a formal claim on
the prescribed form is received within
one year from that date.

(f) Retroactivity and effective dates.
There is no time limit for filing a
claim for this special allowance. Upon
the filing of a claim, benefits shall be
payable for all periods of eligibility be-
ginning on or after the first day of the
month in which the claimant first be-
came eligible for this special allow-
ance, except that no payment may be
made for any period prior to January 1,
1983.

(Authority: Sec. 156, Pub. L. 97-377, 96 Stat.
1830, 1920 (1982))

[49 FR 21709, May 23, 1984, as amended at 54
FR 26030, June 21, 1989; 60 FR 20643, Apr. 27,
1995]

§3.813 Interim benefits for disability
or death due to chloracne or
porphyria cutanea tarda.

(a) Disability benefits. Except as pro-
vided in paragraph (c) of this section, a
veteran who served in the active mili-
tary, naval or air service in the Repub-
lic of Vietnam during the Vietnam era,
and who suffers from chloracne or
porphyria cutanea tarda which became
manifest within one year after the date
of the veteran’s most recent departure
from the Republic of Vietnam during
such service, shall be paid interim dis-
ability benefits under this section in
the same manner and to the same ex-
tent that compensation would be pay-
able if such disabilities were service-
connected.

(b) Death benefits. Except as provided
in paragraph (c) of this section, if a
veteran described in paragraph (a) of
this section dies as a result of
chloracne or porphyria cutanea tarda,
the veteran’s survivors shall be paid in-
terim death benefits under this section
based upon the same elgibility require-
ments and at the same rates that de-
pendency and indemnity compensation
would be payable if the death were
service-connected.

(c) Exceptions. Benefits under this
section are not payable for any month
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for which compensation or dependency
and indemnity compensation is payable
for the same disability or death, nor
are benefits payable under this section
(1) when there is affirmative evidence
that the disease was not incurred by
the veteran during service in the Re-
public of Vietnam during the Vietnam
era, (2) when there is affirmative evi-
dence to establish that an intercurrent
injury or disease, which is a recognized
cause of the disease for which benefits
are being claimed, was suffered by the
veteran between the date of the vet-
eran’s most recent departure from the
Republic of Vietnam during active
military, naval or air service and the
onset of the claimed disease, or (3) if it
is determined, based on evidence in the
veteran’s service records and other
records provided by the Secretary of
Defense, that the veteran was not ex-
posed to dioxin during active military,
naval or air service in the Republic of
Vietnam during the Vietnam era.

(d) Similarity to service-connected bene-
fits. For purposes of all laws adminis-
tered by VA (except chapters 11 and 13
of title 38 U.S.C.), a disease estab-
lishing eligibility for disability or
death benefits under this section shall
be treated as if it were service-con-
nected, and the receipt of disability or
death benefits shall be treated as if
such benefits were compensation or de-
pendency and indemnity compensation,
respectively.

(e) Effective dates. Benefits under this
section may not be paid for any period
prior to October 1, 1984, nor for any pe-
riod after September 30, 1986.

(Authority: Pub. L. 98-542)
[50 FR 34460, Aug. 26, 1985]

§3.814 Monetary allowance under 38
U.S.C. chapter 18 for an individual
suffering from spina bifida whose
biological father or mother is or
was a Vietnam veteran.

(a) Monthly monetary allowance. VA
will pay a monthly monetary allow-
ance under subchapter | of 38 U.S.C.
chapter 18, based upon the level of dis-
ability determined under the provi-
sions of paragraph (d) of this section,
to or for a person who VA has deter-
mined is an individual suffering from
spina bifida whose biological mother or
father is or was a Vietnam veteran. Re-

38 CFR Ch. | (7-1-04 Edition)

ceipt of this allowance will not affect
the right of the individual or any re-
lated person to receive any other ben-
efit to which he or she may be entitled
under any law administered by VA. An
individual suffering from spina bifida is
entitled to only one monthly allowance
under this section, even if the individ-
ual’s biological father and mother are
or were both Vietnam veterans.

(b) [Reserved]

(c) Definitions—(1) Vietnam veteran.
For the purposes of this section, the
term “Vietnam veteran” means a per-
son who performed active military,
naval, or air service in the Republic of
Vietnam during the period beginning
on January 9, 1962, and ending on May
7, 1975, without regard to the charac-
terization of the person’s service. Serv-
ice in the Republic of Vietnam includes
service in the waters offshore and serv-
ice in other locations if the conditions
of service involved duty or visitation in
the Republic of Vietnam.

(2) Individual. For the purposes of
this section, the term €“individual”
means a person, regardless of age or
marital status, whose biological father
or mother is or was a Vietnam veteran
and who was conceived after the date
on which the veteran first served in the
Republic of Vietnam during the Viet-
nam era. Notwithstanding the provi-
sions of §. 3.204(a)(1), VA will require
the types of evidence specified in
§§3.209 and 3.210 sufficient to establish
in the judgment of the Secretary that
a person is the biological son or daugh-
ter of a Vietnam veteran.

(3) Spina bifida. For the purposes of
this section, the term “spina bifida”
means any form and manifestation of
spina bifida except spina bifida occulta.

(d) Disability evaluations. (1) Except as
otherwise specified in this paragraph,
VA will determine the level of payment
as follows:

(i) Level I. The individual walks with-
out braces or other external support as
his or her primary means of mobility
in the community, has no sensory or
motor impairment of the upper ex-
tremities, has an 1Q of 90 or higher, and
is continent of urine and feces without
the use of medication or other means
to control incontinence.

(ii) Level 11. Provided that none of the
disabilities is severe enough to warrant
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