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(ii) At each adjustment date, changes
in the index interest rate, whether in-
creases or decreases, must be trans-
lated into the adjusted mortgage inter-
est rate, rounded to the nearest one-
eighth of one percent, up or down. For
example, if the margin is 2 percent and
the new index figure is 6.06 percent, the
adjusted mortgage interest rate will be
8 percent. If the margin is 2 percent
and the new index figure is 6.07 per-
cent, the adjusted mortgage interest
rate will be 8% percent.

(5) Pre-loan disclosure. The lender
shall explain fully and in writing to the
borrower, no later than on the date
upon which the lender provides the pro-
spective borrower with a loan applica-
tion, the nature of the obligation
taken. The borrower shall certify in
writing that he or she fully under-
stands the obligation and a copy of the
signed certification shall be placed in
the loan folder and included in the loan
submission to VA. Such lender disclo-
sure must include the following items:

(i) The fact that the mortgage inter-
est rate may change, and an expla-
nation of how changes correspond to
changes in the interest rate index;

(ii) Identification of the interest rate
index, its source of publication and
availability;

(ifi) The frequency (i.e., annually)
with which interest rate levels and
monthly payments will be adjusted,
and the length of the interval that will
precede the initial adjustment; and

(iv) A hypothetical monthly payment
schedule that displays the maximum
potential increases in monthly pay-
ments to the borrower over the first
five years of the mortgage, subject to
the provisions of the mortgage instru-
ment.

(6) Annual disclosure. At least 25 days
before any adjustment to a borrower’s
monthly payment may occur, the lend-
er must provide a notice to the bor-
rower which sets forth the date of the
notice, the effective date of the change,
the old interest rate, the new interest
rate, the new monthly payment
amount, the current index and the date
it was published, and a description of
how the payment adjustment was cal-
culated. A copy of the annual disclo-
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sure shall be made a part of the lend-
er’s permanent record on the loan.

(Authority: 38 U.S.C. 3707, 3712)
[60 FR 38257, July 26, 1995]

§36.4213 Capacity of parties.

Nothing in the §36.4200 series shall be
construed to relieve any lender of re-
sponsibility for any loss caused by lack
of legal capacity of any person to con-
tract, sell, convey or encumber, or by
the existence of other legal disability
or defects invalidating or rendering un-
enforceable in whole or in part either
the loan obligation or the security
therefor.

§36.4214 Geographical limits.

The site for any manufactured home
purchased with a guaranteed loan must
be located within the United States of
America, which for the purposes of 38
U.S.C. 3712 comprises the several
States, the Territories and possessions
of the United States, the District of
Columbia, the Commonwealth of Puer-
to Rico and the Commonwealth of the
Northern Mariana Islands.

[46 FR 43670, Aug. 31, 1981, as amended at 48
FR 1717, Jan. 14, 1983]

§36.4215 Maintenance of records.

(@) The holder shall maintain a
record of the amounts of payments re-
ceived on the obligation and disburse-
ments chargable thereto and the dates
thereof. This record shall be main-
tained until the Secretary ceases to be
liable as guarantor of the loan. For the
purpose of any accounting with the
Secretary or computation of claim
against the Secretary, any holder who
fails to maintain such record shall be
presumed to have received on the dates
due all sums which by the terms of the
contract are payable prior to date of
claim, and the burden of going forward
with evidence and of ultimate proof of
the contrary shall be on such holder.

(b) The lender shall retain copies of
all loan origination records on VA
guaranteed loan for at least one year
from the date of loan closing. Loan
origination records include the loan ap-
plication, including any preliminary
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application, verifications of employ-
ment and deposit, all credit reports, in-
cluding preliminary credit reports,
copies of each sales contract and
addendums, letters of explanation for
adverse credit items, discrepancies and
the like, direct references from credi-
tors, correspondence with employers,
appraisal reports, reports on other in-
spections of the property, and all clos-
ing papers and documents.

(Authority: 38 U.S.C. 501, 3703(c)(1), 3712(g))

(c) The Secretary has the right to in-
spect, examine, or audit, at a reason-
able time and place, the records or ac-
counts of a lender or holder pertaining
to loans guaranteed by the Secretary.

(Recordkeeping requirements contained in
§36.4215 were approved by the Office of Man-
agement and Budget under OMB control
number 2900-0515)

[36 FR 1253, Jan. 27, 1971, as amended at 40
FR 13214, Mar. 25, 1975; 55 FR 34913, Aug. 27,
1990]

§36.4217 Delivery of notice.

Any notice required by the §36.4200
series to be given the Secretary must
be in writing or such other communica-
tions medium as may be approved by
an official designated in §36.4221(b) and
delivered, by mail or otherwise, to the
VA office at which the guaranty was
issued, or to any changed address of
which the holder has been given notice.
Such notice must plainly identify the
case by setting forth the name of the
original veteran-obligor and the file
number assigned to the case by the
Secretary, if available, or otherwise
the name and serial number of the vet-
eran. If mailed, the notice shall be by
certified mail when so provided by the
§36.4200 series. This section does not
apply to legal process. (See §36.4282.)

[58 FR 29114, May 19, 1993]

§36.4218 Payment in full; termination
of guaranty.

Upon full satisfaction of a guaran-
teed loan by payment or otherwise the
instrument evidencing the guaranty
shall be returned to the Department of
Veterans Affairs office issuing the
same with the holder’s cancellation or
endorsement of release thereon.

38 CFR Ch. | (7-1-04 Edition)

§36.4219 Incorporation by reference.

Department of Veterans Affairs regu-
lations issued under 38 U.S.C. 3712, and
in effect on the date of any loan which
is submitted and accepted or approved
for a guaranty thereunder, shall govern
the rights, duties, and liabilities of the
parties to such loan and any provisions
of the loan instruments inconsistent
with such regulations are hereby
amended and supplemented to conform
thereto.

§36.4220 Substantive and procedural
requirements; waiver.

(a) Notwithstanding any require-
ment, condition, or limitation stated
in or imposed by the regulations con-
cerning the guaranty of manufactured
home loans to veterans, the Under Sec-
retary for Benefits, or the Director,
Loan Guaranty Service, within the
limitations and conditions prescribed
by the Secretary, is hereby authorized,
if the Under Secretary for Benefits or
Director, Loan Guaranty Service finds
the interests of the Government are
not adversely affected, to relieve undue
prejudice to a debtor, holder, or other
person, which might otherwise result,
provided no such action may be taken
which would impair the vested rights
of any person affected thereby. If such
requirement, condition, or limitation
is of an administrative or procedural
(not substantive) nature, any employee
designated in §36.4221 is hereby author-
ized to grant similar relief if the des-
ignated employee finds the failure or
error of the lender was due to mis-
understanding or mistake and that the
interests of the Government are not
adversely affected. Provisions of the
regulations considered to be of an ad-
ministrative or procedural (nonsub-
stantive) nature are limited to the fol-
lowing:

(1) The requirement in §36.4209(b)
that a lender originating a loan under
a certificate of commitment report the
loan for issuance of guaranty evidence
within 60 days following actual pay-
ment of the full proceeds of the loan. In
such cases it is not necessary that a
finding be made that the loan is not in
default.
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