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loan does not exceed the unguaranteed
portion of the indebtedness as of the
actual liquidation sale date and such
net value will exceed the unguaranteed
portion of the indebtedness as of the
cutoff date.

(c) Adjustment of cutoff dates:

(1) Any cutoff date established under
§36.4319(f) of this part or paragraph (b)
of this section will be adjusted by a pe-
riod of months corresponding to the
number of installment payments, if
any, received by the holder and cred-
ited to the indebtedness after the cut-
off date is established.

(2) When a cutoff date is established
under paragraph (b)(2) of this section,
the actual liquidation sale date will be
used for purposes of computing the in-
debtedness in any subsequent account-
ing between the holder and the Sec-
retary; if an earlier cutoff date is in ef-
fect at the time delay in a liquidation
sale is caused by the Secretary, such
date will not be modified by applica-
tion of the provisions of paragraph
(b)(2) of this section, but will be ex-
tended by an interval corresponding to
the delay in the liquidation sale caused
by the Secretary for purposes of com-
puting the indebtedness in any subse-
quent accounting between the holder
and the Secretary.

(3) Any cutoff date established under
§36.4319 of this part or paragraph (b) of
this section will be considered to be the
liquidation sale date. Such date will be
modified in accordance with paragraph
(b) of this section if the provisions of
that paragraph are applicable after
such date has been established.

(Authority: 38 U.S.C. 501)

(d) Credits accruing from the pro-
ceeds of a sale or other disposition of
the security subsequent to the date of
computation, and prior to the submis-
sion of this claim, shall be reported to
the Secretary incident to such submis-
sion, and the amount payable on the
claim shall in no event exceed the re-
maining balance of the indebtedness.

(Authority: 38 U.S.C. 501)

(e) The claimant shall be deemed to
have received as trustee for the benefit
of the United States any amounts re-
ceived on account of the indebtedness
after the date of the claim, from the
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proceeds of a sale of the security or
otherwise, to the extent such credits
exceed the balance of the indebtedness
unsatisfied by the payment of the guar-
anty. The claimant shall immediately
pay such amounts to the Secretary to
the extent of the debtor’s liability to
the Secretary as guarantor.

(Authority: 38 U.S.C. 501)
[54 FR 27163, June 28, 1989]

§36.4322 Computation of
ness.

In computing the indebtedness for
the purpose of filing a claim for pay-
ment of a guaranty or for payment of
an insured loss, or in the event of a
transfer of the loan under §36.4318 (a),
or other accounting to the Secretary,
the holder shall not be entitled to treat
repayments theretofore made as lig-
uidated damages, or rentals, or other-
wise than as payments on the indebted-
ness, notwithstanding any provision in
the note, or mortgage, or otherwise, to
the contrary.

[13 FR 7278, Nov. 27, 1948]

indebted-

§36.4323 Subrogation and indemnity.

(a) The Secretary shall be subrogated
to the contract and the lien or other
rights of the holder to the extent of
any sum paid on a guaranty or on ac-
count of an insured loss, which right
shall be junior to the holder’s rights as
against the debtor or the encumbered
property until the holder shall have re-
ceived the full amount payable under
the contract with the debtor. No par-
tial or complete release by a creditor
shall impair the rights of the Secretary
with respect to the debtor’s obligation.

(b) The holder, upon request, shall
execute, acknowledge and deliver an
appropriate instrument tendered for
that purpose, evidencing any payment
received from the Secretary and the
Secretary’s resulting right of subroga-
tion.

(c) The Secretary shall cause the in-
strument required by paragraph (b) of
this section to be filed for record in the
office of the recorder of deeds, or other
appropriate office of the proper county,
town or State, in accordance with the
applicable State law. The filing or fail-
ure to file such instrument for record
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shall have the legal results prescribed
by the applicable law of the State
where the real or personal property is
situated, with respect to filing or fail-
ure to so file mortgages and other lien
instruments and assignments thereof.

The references herein to “filing for
record” include “registration” or any
similar transaction, by whatever name
designated when title to the encum-
bered property has been “registered”
pursuant to a Torrens or other similar
title registration system provided by
law.

(d) As a condition to paying a claim
for an insured loss the Secretary may
require that the loan, including any se-
curity or judgment held therefor, be as-
signed to the extent of such payment,
and if any claim has been filed in bank-
ruptcy, insolvency, probate, or similar
proceedings such claim may likewise
be required to be so assigned.

(e) Any amounts paid by the Sec-
retary on account of the liabilities of
any veteran guaranteed or insured
under the provisions of 38 U.S.C. chap-
ter 37 shall constitute a debt owing to
the United States by such veteran.

(Authority: 38 U.S.C. 3732)

(1) Prior to a liquidation sale, an offi-
cial authorized to act for the Secretary
under provisions of §36.4342 of this part
may approve a complete release of the
Secretary’s right to collect a debt
owing to the United States under this
paragraph and/or under paragraph (a)
of this section provided such official
determines:

(i) The loan default was caused by
circumstances beyond the control of
the obligor;

(i) There are no indications of fraud,
misrepresentation or bad faith on the
part of the obligor in obtaining the
loan or in connection with the loan de-
fault;

(iii) The obligor cooperated with VA
in exploring all realistic alternatives
to termination of the loan through
foreclosure; and, either

(iv) Review of the obligor’s current
financial situation and prospective
earning potential and obligations indi-
cates there are no realistic prospects
that the obligor could repay all or part
of the anticipated debt within six years
of the liquidation sale while providing
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the necessities of life for himself or
herself and his or her family; or,

(v) In consideration for a release of
the Secretary’s collection rights the
obligor completes, or VA is enabled to
authorize, an action which reduces the
Government’s claim liability suffi-
ciently to offset the amount of the an-
ticipated indebtedness which would
otherwise be established pursuant to
this paragraph and likely be collect-
able by VA after foreclosure in view of
the obligor’s financial situation; such
actions would include termination of
the loan by means of a deed in lieu of
foreclosure, private sale of the prop-
erty for less than the indebtedness
with a reduced claim paid by VA for
the balance due the loan holder or ena-
bling VA to authorize the holder to
elect a more expeditious foreclosure
procedure when such an election would
result in the legal release of the obli-
gor’s liability; or

(vi) The obligor being released is not
the current titleholder to the property
and there are no indications of fraud,
misrepresentation, or bad faith on the
obligor’s part in obtaining the loan or
disposing of the property or in connec-
tion with the loan default.

(2) Prior to a liquidation sale, an offi-
cial authorized to act for the Secretary
under provisions of section 4342 of this
part may approve a partial release of
the Secretary’s right to collect a debt
owing to the United States under this
paragraph and/or under paragraph (a)
of this section provided such official
determines:

(i) The loan default was caused by
circumstances beyond the control of
the obligor:

(if) There are no indications of fraud,
misrepresentation or bad faith on the
part of the obligor in obtaining the
loan or in connection with the loan de-
fault;

(iii) The obligor cooperated with VA
in exploring all realistic alternatives
to termination of the loan through
foreclosure;

(iv) Review of the obligor’s current
financial situation and prospective
earning potential and obligations indi-
cates there are no realistic prospects
that the obligor could repay all of the
anticipated debt within six years of the
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liquidation sale while providing the ne-
cessities of life for himself or herself
and his or her family; and,

(v) The obligor executes a written
agreement acknowledging his or her li-
ability to VA under this paragraph and
executes a promissory note which pro-
vides for regular amortized monthly
payments of an amount determined by
VA in accordance with paragraph (e)(3)
of this section including interest on
the total amount payable at the rate in
effect for Loan Guaranty liability ac-
counts at the time of execution, or, the
obligor agrees to other terms of repay-
ment acceptable to VA including pay-
ment of a lump sum in settlement of
his or her obligation under this para-
graph;

(3) For purposes of this paragraph a
review of an obligor’s financial situa-
tion will take into consideration:

(i) The obligor’s current and antici-
pated family income based on employ-
ment skills and experience;

(if) The obligor’s current short-term
and long-term financial obligations, in-
cluding the obligation to repay the
Government which must be afforded
consideration at least equal to his or
her consumer debt obligations;

(iii) A current credit report on the
obligor;

(iv) The obligor’s assets and net
worth; and,

(v) The required balance available for
family support used in underwriting
VA guaranteed loans in the area.

The amount of indebtedness estab-
lished will be such that the obligor’s fi-
nancial situation permits repayment of
the debt to the Government in regular
monthly installments of principal plus
interest over a five year period com-
mencing within one year after the date
the promissory note is executed, except
in those cases in which a lump sum set-
tlement appears to be in the best inter-
est of the Government or in which it
appears the obligor may reasonably ex-
pect significant changes in his or her
financial situation which would permit
higher payments to be made during
later periods of the life of the note.

(4) Determinations made under para-
graphs (e)(1) and (e)(2) of this section
are intended for the benefit of the Gov-
ernment in reducing the amount of
claim payable by VA and/or avoiding
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the establishment of uncollectible
debts owing to the United States. Such
determinations are discretionary on
the part of VA and shall not constitute
a defense to any legal action to termi-
nate the loan nor vest any appellate
right in an obligor which would require
further review of the case.

(Authority: 38 U.S.C. 501, 3703(c)(1))

(f) Whenever any veteran disposes of
residential property securing a guaran-
teed or insured loan obtained by him or
her under 38 U.S.C. chapter 37, and for
which the commitment to make the
loan was made prior to March 1, 1988,
the Secretary, upon application made
by such veteran, shall issue to the vet-
eran a release relieving him or her of
all further liability to the Secretary on
account of such loan (including liabil-
ity for any loss resulting from any de-
fault of the transferee or any subse-
quent purchaser of such property) if
the Secretary has determined, after
such investigation as may be deemed
appropriate, that there has been com-
pliance with the conditions prescribed
in 38 U.S.C. 3713. The assumption of full
liability for repayment of the loan by
the transferee of the property must be
evidenced by an agreement in writing
in such form as the Secretary may re-
quire. Release of the veteran from li-
ability to the Secretary will not impair
or otherwise affect the Secretary’s
guaranty or insurance liability on the
loan, or the liability of the veteran to
the holder. Any release of liability
granted to a veteran by the Secretary
shall inure to the spouse of such vet-
eran. The release of the veteran from
liability to the Secretary will con-
stitute the Secretary’s prior approval
to a release of the veteran from liabil-
ity on the loan by the holder thereof.

(Authority: 38 U.S.C. 3713)

(g9) If, on or after July 1, 1972, any
veteran disposes of residential property
securing a guaranteed or insured loan
obtained under 38 U.S.C. Chapter 37,
without receiving a release from liabil-
ity with respect to such loan under 38
U.S.C. 3713 and a default subsequently
occurs which results in liability of the
veteran to the Secretary on account of
the loan, the Secretary may relieve the
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veteran of such liability if he deter-
mines that:

(1) A transferee either immediate or
remote is legally liable to the Sec-
retary for the debt of the original vet-
eran-borrower established after the ter-
mination of the loan, and

(2) The original loan was current at
the time such transferee acquired the
property, and

(3) The transferee who is liable to the
Secretary is found to have been a satis-
factory credit risk at the time he or
she acquired the property.

(h) If a veteran or any other person
disposes of residential property secur-
ing a guaranteed or insured loan for
which a commitment was made on or
after March 1, 1988, and the veteran or
other person notifies the loan holder in
writing before disposing of the prop-
erty, the veteran or other person shall
be relieved of all further liability to
the Secretary with respect to the loan
(including liability for any loss result-
ing from any default of the purchaser
or any subsequent owner of the prop-
erty) and the application for assump-
tion shall be approved if the holder de-
termines that:

(1) The proposed purchaser is credit-
worthy;

(2) The proposed purchaser is con-
tractually obligated to assume the loan
and the liability to indemnify the De-
partment of Veterans Affairs for the
amount of any claim paid under the
guaranty as a result of a default on the
loan, or has already done so; and,

(3) The payments on the loan are cur-
rent.

Should these requirements be satisfied,
the holder may also release the veteran
or other person from liability on the
loan. This does not apply if the ap-
proval for the assumption is granted
upon special appeal to avoid immediate
foreclosure.

(Authority: 38 U.S.C. 3714)

[13 FR 7278, Nov. 27, 1948, as amended at 24
FR 2654, Apr. 7, 1959; 33 FR 5362, Apr. 4, 1968;
37 FR 24034, Nov. 11, 1972; 54 FR 30211, July 19,
1989; 54 FR 34988, Aug. 23, 1989; 55 FR 27467,
July 3, 1990; 55 FR 31387, Aug. 2, 1990; 55 FR
33904, Aug. 20, 1990; 55 FR 37477, Sept. 12, 1990;
67 FR 62647, Oct. 8, 2002]
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§36.4324 Release of security.

(a) Except upon full payment of the
indebtedness the holder shall not re-
lease a lien or other right in or to real
property held as security for a guaran-
teed or insured loan, or grant a fee or
other interest in such property, with-
out the prior approval of the Secretary,
unless in the opinion of the holder such
release does not involve a decrease in
the value of the security in excess of
$2,500: Provided, That the aggregate of
the reduction in the original value of
the security resultant from such re-
leases without the Secretary’s prior ap-
proval does not exceed $2,500.

(b) Holder may release from the lien
personal property including crops with-
out the prior approval of the Secretary.

(c) Except upon full payment of the
indebtedness or upon the prior ap-
proval of the Secretary, the holder
shall not release a lien under para-
graph (a) or (b) of this section unless
the consideration received for the re-
lease is commensurate with the fair
market value of the property released
and the entire consideration is applied
to the indebtedness, or if encumbrance
on other property is accepted in lieu of
that released it shall be the holder’s
duty to acquire such lien on property
of substantially equal value which is
reasonably capable of serving the pur-
pose for which the property released
was utilized.

(d) Failure of the holder to comply
with the provisions of this section shall
not in itself affect the validity of the
title of a purchaser to the property re-
leased.

(e) The holder shall notify the Sec-
retary of any such release or substi-
tution of security within 30 days after
completion of such transaction.

(f) The release of the personal liabil-
ity of any obligor on a guaranteed or
insured obligation resultant from the
act or omission of any holder without
the prior approval of the Secretary
shall release the obligation of the Sec-
retary as guarantor or insurer, except
when such act or omission consists of
(1) failure to establish the debt as a
valid claim against the assets of the es-
tate of any deceased obligor, provided
no lien for the guaranteed or insured
debt is thereby impaired or destroyed;
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