§36.4365

dwelling is located. The application
must be filed not later than 4 years
after the date on which the first direct,
guaranteed or insured mortgage loan
on the dwelling was made, guaranteed
or insured by the Secretary. A bor-
rower under a direct, guaranteed or in-
sured mortgage loan on the same
dwelling which was made, guaranteed
or insured subsequent to the first such
loan shall be entitled to file an applica-
tion if it is filed within 4 years of the
date on which such first loan was
made, guaranteed or insured by the
Secretary.

(c) An applicant for assistance under
this section must establish that:

(1) The applicant is the owner of a
one- to four-family dwelling which was
inspected during construction by the
Department of Veterans Affairs or the
Federal Housing Administration.

(2) The applicant is an original vet-
eran-borrower on an outstanding guar-
anteed, insured or direct loan secured
by a mortgage on such dwelling which
was made, guaranteed or insured on or
after May 8, 1968. The Secretary may,
however, recognize an applicant who is
not the original veteran-borrower but
who contracted to assume such bor-
rower’s personal obligation thereunder,
if the Secretary determines that such
recognition would be in the best inter-
ests of the Government in the par-
ticular case.

(3) There exists in such dwelling a
structural defect, not the result of fire,
earthquake, flood, windstorm, or
waste, which seriously affects the liv-
ability of the dwelling.

(4) The applicant has made reason-
able efforts to obtain correction of
such structural defect by the builder,
seller, or other person or firm respon-
sible for the construction of the dwell-
ing.

(d) In those instances in which the
Secretary determines that assistance
under this section is appropriate and
necessary the Secretary may take any
of the following actions:

(1) Pay such amount as is reasonably
necessary to correct the defect, or

(2) Pay the claim of the borrower for
reimbursement of the borrower’s ex-
penses for correcting or obtaining cor-
rection of the defect, or
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(3) Acquire title to the property upon
terms acceptable to the borrower and
the holder of the guaranteed or insured
loan.

(e) To the extent of any expenditure
made by the Secretary pursuant to
paragraph (d) of this section the Sec-
retary shall be subrogated to any legal
rights the borrower or applicant de-
scribed in paragraph (c)(2) of this sec-
tion may have against the builder, sell-
er, or other persons arising out of the
structural defect or defects.

(f) The borrower shall not be entitled,
as a matter of right, to receive the as-
sistance in the correction of structural
defects provided in this section. Any
determination made by the Secretary
in connection with a borrower’s appli-
cation for assistance shall be final and
conclusive and shall not be subject to
judicial or other review. Authority to
act for the Secretary under this section
is delegated to the Under Secretary for
Benefits.

(g) For the purpose of this section,
the term “structural defects seriously
affecting livability” shall in no event
be deemed to include (1) defects of any
nature in a dwelling in respect to
which the applicant for assistance
under this section was the builder or
general contractor, or (2) structural
features, improvements, amenities, or
equipment which were not taken into
account in the Secretary’s determina-
tion of reasonable value.

[33 FR 16088, Nov. 1, 1968, as amended at 36
FR 321, Jan. 9, 1971; 40 FR 34595, Aug. 18, 1975;
61 FR 28059, June 4, 1996]

§36.4365 Advertising and Solicitation
Requirements.

Any advertisement or solicitation in
any form (e.g., written, electronic,
oral) from a private lender concerning
housing loans to be guaranteed or in-
sured by the Secretary:

(@) Must not include information
falsely stating or implying that it was
issued by or at the direction of VA or
any other department or agency of the
United States, and

(b) Must not include information
falsely stating or implying that the
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lender has an exclusive right to make
loans guaranteed or insured by VA.

(Authority: 38 U.S.C. 3703, 3704)
[67 FR 9402, Mar. 1, 2002]

LOANS UNDER 38 U.S.C. 3703

SOURCE: Sections 36.4370 to 36.4375 appear
at 13 FR 7281, Nov. 27, 1948, unless otherwise
noted.

§36.4370 Insured loan and insurance
account.

(a) Loans otherwise eligible may be
insured when purchased by a lender eli-
gible under 38 U.S.C. 3703(a) if the pur-
chaser (lender) submits with the loan
report evidence of an agreement, gen-
eral or special, made prior to the clos-
ing of the loan, to purchase such loan
subject to its being insured.

(b) A current account shall be main-
tained in the name of each insured
lender or purchaser. The account shall
be credited with the appropriate
amounts available for the payment of
losses on insured loans made or pur-
chased. The account shall be debited
with appropriate amounts on account
of transfers, purchases under §36.4318,
or payment of losses. The Secretary
may on 6 months’ notice close any
lender’s insurance account. Such ac-
count after expiration of the 6-month
period shall be available only as to
loans embraced therein.

(c) Amounts received or recovered by
the Secretary or the holder with re-
spect to a loan after payment of an in-
sured claim thereon will not restore
any amount to the holder’s insurance
account.

[13 FR 7281, Nov. 27, 1948, as amended at 24
FR 2657, Apr. 7, 1959]

§36.4372 Transfer of insured loans.

(@) In cases involving the transfer
from one insured financial institution
to another insured institution of loans
which are transferred without re-
course, guaranty, or repurchase agree-
ment, if no payment on any loan in-
cluded in the transfer is past due more
than one calendar month at the time of
transfer there shall be transferred from
the insurance account of the transferor
to the insurance account of the trans-
feree an amount equal to the original
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percentage credited to the insurance
account in respect to each loan being
transferred applied to the unpaid bal-
ance of such loans, or to the purchase
price, whichever is the lesser.

(b) Transfers between insurance ac-
counts in a manner or under conditions
not provided in paragraph (a) of this
section must have the prior approval of
the Secretary.

(c) Where loans are transferred with
recourse or under a guaranty or repur-
chase agreement no insurance credit
will be transferred or insurance ac-
count affected and no reports will be
required.

(d) In all cases of transfer of loans
from one insured financial institution
to another insured institution, except
as provided in paragraph (c) of this sec-
tion, a report on a prescribed form exe-
cuted by the parties and showing their
agreement with regard to the transfer
of insurance credits shall be made to
the Secretary.

§36.4373 Debits and credits to insur-
ance account under § 36.4318.

In the event that an insured loan is
transferred under the provisions of
§36.4318, there shall be charged to the
insurance account of the transferor a
sum equal to the amount paid trans-
feror on account of the indebtedness
less the current market value of the
property transferred as security there-
for as determined by an appraiser des-
ignated by the Secretary, or the
amount chargeable to such insurance
account in the event of a transfer
under §36.4372, whichever sum is the
greater. The credit to the insurance ac-
count of the transferee will be com-
puted in accordance with §36.4372(a).

§36.4374 Payment of insurance.

(a) Upon the continuance of a default
for the period specified in §36.4316, the
holder may proceed to establish the net
loss, after giving the notice prescribed
in §36.4317 if security is available. The
net loss shall be reported to the Sec-
retary with proper claim, whereupon
the holder shall be entitled to payment
of the claim within the amount then
available for such payment under the
payee’s related insurance account. Sub-
ject to the provisions of the paragraph
(b) of this section and to §36.4370(b) a
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