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Environmental Protection Agency § 124.53 

§ 124.52 Permits required on a case-by- 
case basis. 

(a) Various sections of part 122, sub-
part B allow the Director to determine, 
on a case-by-case basis, that certain 
concentrated animal feeding oper-
ations (§ 122.23), concentrated aquatic 
animal production facilities (§ l22.24), 
storm water discharges (§ 122.26), and 
certain other facilities covered by gen-
eral permits (§ 122.28) that do not gen-
erally require an individual permit 
may be required to obtain an indi-
vidual permit because of their con-
tributions to water pollution. 

(b) Whenever the Regional Adminis-
trator decides that an individual per-
mit is required under this section, ex-
cept as provided in paragraph (c) of 
this section, the Regional Adminis-
trator shall notify the discharger in 
writing of that decision and the rea-
sons for it, and shall send an applica-
tion form with the notice. The dis-
charger must apply for a permit under 
§ 122.21 within 60 days of notice, unless 
permission for a later date is granted 
by the Regional Administrator. The 
question whether the designation was 
proper will remain open for consider-
ation during the public comment pe-
riod under § 124.11 and in any subse-
quent hearing. 

(c) Prior to a case-by-case determina-
tion that an individual permit is re-
quired for a storm water discharge 
under this section (see § 122.26(a)(1)(v), 
(c)(1)(v), and (a)(9)(iii) of this chapter), 
the Regional Administrator may re-
quire the discharger to submit a permit 
application or other information re-
garding the discharge under section 308 
of the CWA. In requiring such informa-
tion, the Regional Administrator shall 
notify the discharger in writing and 
shall send an application form with the 
notice. The discharger must apply for a 
permit within 180 days of notice, unless 
permission for a later date is granted 
by the Regional Administrator. The 
question whether the initial designa-
tion was proper will remain open for 
consideration during the public com-
ment period under § 124.11 and in any 
subsequent hearing. 

[55 FR 48075, Nov. 16, 1990, as amended at 60 
FR 17957, Apr. 7, 1995; 60 FR 19464, Apr. 18, 
1995; 60 FR 40235, Aug. 7, 1995; 64 FR 68851, 
Dec. 8, 1999; 65 FR 30912, May 15, 2000] 

§ 124.53 State certification. 

(a) Under CWA section 401(a)(1), EPA 
may not issue a permit until a certifi-
cation is granted or waived in accord-
ance with that section by the State in 
which the discharge originates or will 
originate. 

(b) Applications received without a 
State certification shall be forwarded 
by the Regional Administrator to the 
certifying State agency with a request 
that certification be granted or denied. 

(c) If State certification has not been 
received by the time the draft permit is 
prepared, the Regional Administrator 
shall send the certifying State agency: 

(1) A copy of a draft permit; 
(2) A statement that EPA cannot 

issue or deny the permit until the cer-
tifying State agency has granted or de-
nied certification under § 124.55, or 
waived its right to certify; and 

(3) A statement that the State will be 
deemed to have waived its right to cer-
tify unless that right is exercised with-
in a specified reasonable time not to 
exceed 60 days from the date the draft 
permit is mailed to the certifying 
State agency unless the Regional Ad-
ministrator finds that unusual cir-
cumstances require a longer time. 

(d) State certification shall be grant-
ed or denied within the reasonable time 
specified under paragraph (c)(3) of this 
section. The State shall send a notice 
of its action, including a copy of any 
certification, to the applicant and the 
Regional Administrator. 

(e) State certification shall be in 
writing and shall include: 

(1) Conditions which are necessary to 
assure compliance with the applicable 
provisions of CWA sections 208(e), 301, 
302, 303, 306, and 307 and with appro-
priate requirements of State law; 

(2) When the State certifies a draft 
permit instead of a permit application, 
any conditions more stringent than 
those in the draft permit which the 
State finds necessary to meet the re-
quirements listed in paragraph (e)(1) of 
this section. For each more stringent 
condition, the certifying State agency 
shall cite the CWA or State law ref-
erences upon which that condition is 
based. Failure to provide such a cita-
tion waives the right to certify with re-
spect to that condition; and 
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(3) A statement of the extent to 
which each condition of the draft per-
mit can be made less stringent without 
violating the requirements of State 
law, including water quality standards. 
Failure to provide this statement for 
any condition waives the right to cer-
tify or object to any less stringent con-
dition which may be established during 
the EPA permit issuance process. 

§ 124.54 Special provisions for State 
certification and concurrence on 
applications for section 301(h) 
variances. 

(a) When an application for a permit 
incorporating a variance request under 
CWA section 301(h) is submitted to a 
State, the appropriate State official 
shall either: 

(1) Deny the request for the CWA sec-
tion 301(h) variance (and so notify the 
applicant and EPA) and, if the State is 
an approved NPDES State and the per-
mit is due for reissuance, process the 
permit application under normal proce-
dures; or 

(2) Forward a certification meeting 
the requirements of § 124.53 to the Re-
gional Administrator. 

(b) When EPA issues a tentative deci-
sion on the request for a variance 
under CWA section 301(h), and no cer-
tification has been received under 
paragraph (a) of this section, the Re-
gional Administrator shall forward the 
tentative decision to the State in ac-
cordance with § 124.53(b) specifying a 
reasonable time for State certification 
and concurrence. If the State fails to 
deny or grant certification and concur-
rence under paragraph (a) of this sec-
tion within such reasonable time, cer-
tification shall be waived and the State 
shall be deemed to have concurred in 
the issuance of a CWA section 301(h) 
variance. 

(c) Any certification provided by a 
State under paragraph (a)(2) of this 
section shall constitute the State’s 
concurrence (as required by section 
301(h)) in the issuance of the permit in-
corporating a section 301(h) variance 
subject to any conditions specified 
therein by the State. CWA section 
301(h) certification and concurrence 
under this section will not be for-
warded to the State by EPA for recerti-
fication after the permit issuance proc-

ess; States must specify any conditions 
required by State law, including water 
quality standards, in the initial certifi-
cation. 

§ 124.55 Effect of State certification. 
(a) When certification is required 

under CWA section 401(a)(1) no final 
permit shall be issued: 

(1) If certification is denied, or 
(2) Unless the final permit incor-

porates the requirements specified in 
the certification under § 124.53(e). 

(b) If there is a change in the State 
law or regulation upon which a certifi-
cation is based, or if a court of com-
petent jurisdiction or appropriate 
State board or agency stays, vacates, 
or remands a certification, a State 
which has issued a certification under 
§ 124.53 may issue a modified certifi-
cation or notice of waiver and forward 
it to EPA. If the modified certification 
is received before final agency action 
on the permit, the permit shall be con-
sistent with the more stringent condi-
tions which are based upon State law 
identified in such certification. If the 
certification or notice of waiver is re-
ceived after final agency action on the 
permit, the Regional Administrator 
may modify the permit on request of 
the permittee only to the extent nec-
essary to delete any conditions based 
on a condition in a certification invali-
dated by a court of competent jurisdic-
tion or by an appropriate State board 
or agency. 

(c) A State may not condition or 
deny a certification on the grounds 
that State law allows a less stringent 
permit condition. The Regional Admin-
istrator shall disregard any such cer-
tification conditions, and shall con-
sider those conditions or denials as 
waivers of certification. 

(d) A condition in a draft permit may 
be changed during agency review in 
any manner consistent with a certifi-
cation meeting the requirements of 
§ 124.53(e). No such changes shall re-
quire EPA to submit the permit to the 
State for recertification. 

(e) Review and appeals of limitations 
and conditions attributable to State 
certification shall be made through the 
applicable procedures of the State and 
may not be made through the proce-
dures in this part. 
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