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(e) In making the demonstration the
discharger shall consider any informa-
tion or guidance published by EPA to
assist in making such demonstrations.

(f) If an applicant desires a ruling on
a section 316(a) application before the
ruling on any other necessary permit
terms and conditions, (as provided by
§124.65), it shall so request upon filing
its application under paragraph (a) of
this section. This request shall be
granted or denied at the discretion of
the Director.

NOTE: At the expiration of the permit, any
discharger holding a section 316(a) variance
should be prepared to support the continu-
ation of the variance with studies based on
the discharger’s actual operation experience.

[44 FR 32948, June 7, 1979, as amended at 45
FR 33513, May 19, 1980; 65 FR 30913, May 15,
2000]

§125.73 Criteria and standards for the
determination of alternative efflu-
ent limitations under section 316(a).

(a) Thermal discharge effluent limi-
tations or standards established in per-
mits may be less stringent than those
required by applicable standards and
limitations if the discharger dem-
onstrates to the satisfaction of the di-
rector that such effluent limitations
are more stringent than necessary to
assure the protection and propagation
of a balanced, indigenous community
of shellfish, fish and wildlife in and on
the body of water into which the dis-
charge is made. This demonstration
must show that the alternative efflu-
ent limitation desired by the dis-
charger, considering the cumulative
impact of its thermal discharge to-
gether with all other significant im-
pacts on the species affected, will as-
sure the protection and propagation of
a balanced indigenous community of
shellfish, fish and wildlife in and on the
body of water into which the discharge
is to be made.

(b) In determining whether or not the
protection and propagation of the af-
fected species will be assured, the Di-
rector may consider any information
contained or referenced in any applica-
ble thermal water quality criteria and
thermal water quality information
published by the Administrator under
section 304(a) of the Act, or any other
information he deems relevant.
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(c) (1) Existing dischargers may base
their demonstration upon the absence
of prior appreciable harm in lieu of pre-
dictive studies. Any such demonstra-
tions shall show:

(i) That no appreciable harm has re-
sulted from the normal component of
the discharge (taking into account the
interaction of such thermal component
with other pollutants and the additive
effect of other thermal sources to a
balanced, indigenous community of
shellfish, fish and wildlife in and on the
body of water into which the discharge
has been made; or

(ii) That despite the occurrence of
such previous harm, the desired alter-
native effluent limitations (or appro-
priate modifications thereof) will nev-
ertheless assure the protection and
propagation of a balanced, indigenous
community of shellfish, fish and wild-
life in and on the body of water into
which the discharge is made.

(2) In determining whether or not
prior appreciable harm has occurred,
the Director shall consider the length
of time in which the applicant has been
discharging and the nature of the dis-
charge.

Subpart I—Requirements Applica-
ble to Cooling Water Intake
Structures for New Facilities
ch;ler Section 316(b) of the

c

SOURCE: 66 FR 65338, Dec. 18, 2001, unless
otherwise noted.

§125.80 What are the purpose and
scope of this subpart?

(a) This subpart establishes require-
ments that apply to the location, de-
sign, construction, and capacity of
cooling water intake structures at new
facilities. The purpose of these require-
ments is to establish the best tech-
nology available for minimizing ad-
verse environmental impact associated
with the use of cooling water intake
structures. These requirements are im-
plemented through National Pollutant
Discharge Elimination System
(NPDES) permits issued under section
402 of the Clean Water Act (CWA).

(b) This subpart implements section
316(b) of the CWA for new facilities.
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Section 316(b) of the CWA provides that
any standard established pursuant to
sections 301 or 306 of the CWA and ap-
plicable to a point source shall require
that the location, design, construction,
and capacity of cooling water intake
structures reflect the best technology
available for minimizing adverse envi-
ronmental impact.

(c) New facilities that do not meet
the threshold requirements regarding
amount of water withdrawn or percent-
age of water withdrawn for cooling
water purposes in §125.81(a) must meet
requirements determined on a case-by-
case, best professional judgement
(BPJ) basis.

(d) Nothing in this subpart shall be
construed to preclude or deny the right
of any State or political subdivision of
a State or any interstate agency under
section 510 of the CWA to adopt or en-
force any requirement with respect to
control or abatement of pollution that
is more stringent than those required
by Federal law.

§125.81 Who is subject to this subpart?

(a) This subpart applies to a new fa-
cility if it:

(1) Is a point source that uses or pro-
poses to use a cooling water intake
structure;

(2) Has at least one cooling water in-
take structure that uses at least 25 per-
cent of the water it withdraws for cool-
ing purposes as specified in paragraph
(c) of this section; and

(3) Has a design intake flow greater
than two (2) million gallons per day
(MGD).

(b) Use of a cooling water intake
structure includes obtaining cooling
water by any sort of contract or ar-
rangement with an independent sup-
plier (or multiple suppliers) of cooling
water if the supplier or suppliers with-
draw(s) water from waters of the
United States. Use of cooling water
does not include obtaining cooling
water from a public water system or
the use of treated effluent that other-
wise would be discharged to a water of
the U.S. This provision is intended to
prevent circumvention of these re-
quirements by creating arrangements
to receive cooling water from an entity
that is not itself a point source.

§125.83

(c) The threshold requirement that at
least 25 percent of water withdrawn be
used for cooling purposes must be
measured on an average monthly basis.
A new facility meets the 25 percent
cooling water threshold if, based on the
new facility’s design, any monthly av-
erage over a year for the percentage of
cooling water withdrawn is expected to
equal or exceed 25 percent of the total
water withdrawn.

(d) This subpart does not apply to fa-
cilities that employ cooling water in-
take structures in the offshore and
coastal subcategories of the oil and gas
extraction point source category as de-
fined under 40 CFR 435.10 and 40 CFR
435.40.

§125.82 When must I comply with this
subpart?

You must comply with this subpart
when an NPDES permit containing re-
quirements consistent with this sub-
part is issued to you.

§125.83 What special definitions apply
to this subpart?

The following special
apply to this subpart:

Annual mean flow means the average
of daily flows over a calendar year. His-
torical data (up to 10 years) must be
used where available.

Closed-cycle recirculating system means
a system designed, using minimized
makeup and blowdown flows, to with-
draw water from a natural or other
water source to support contact and/or
noncontact cooling uses within a facil-
ity. The water is usually sent to a cool-
ing canal or channel, lake, pond, or
tower to allow waste heat to be dis-
sipated to the atmosphere and then is
returned to the system. (Some facili-
ties divert the waste heat to other
process operations.) New source water
(make-up water) is added to the system
to replenish losses that have occurred
due to blowdown, drift, and evapo-
ration.

Cooling water means water used for
contact or noncontact cooling, includ-
ing water used for equipment cooling,
evaporative cooling tower makeup, and
dilution of effluent heat content. The
intended use of the cooling water is to
absorb waste heat rejected from the

definitions
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