§1610.2

may not represent more than one wit-
ness in each investigation in this fash-
ion, absent the consent of the IIC and
the General Counsel.

§1610.2 Repeated attorney
conduct, sanctions, hearings.

(a) If an attorney who has been sanc-
tioned by the Board for disorderly, dil-
atory, obstructionist, or contumacious
conduct, or contemptuous language in
the course of a deposition under
§1610.1(a)(5) is sanctioned again by the
Board in a subsequent deposition or in-
vestigation, the Board, after offering
the attorney an opportunity to be
heard, may reprimand, censure the at-
torney, or suspend the attorney from
further practice before the Board for
such period of time as the Board deems
advisable.

(b) A reprimand or a censure shall be
ordered with grounds stated on the
record of the proceeding. A suspension
shall be in writing, shall state the
grounds on which it is based, and shall
advise the person suspended of the
right to appeal.

(c) An attorney suspended pursuant
to this section may within ten (10) days
after issuance of the order file an ap-
peal with the Board. The appeal shall
be in writing and state concisely, with
supporting argument, why the appel-
lant believes the order was erroneous,
either as a matter of fact or law. If nec-
essary for a full and fair consideration
of the facts, the Board as a whole may
conduct further evidentiary hearings,
or may refer the matter to another pre-
siding officer for development of a
record. Such presiding officer may be
an attorney who is a Member of the
Board or is employed in the Office of
General Counsel, or an administrative
law judge detailed from another agency
pursuant to 5 U.S.C. 3344. If the Board
refers the matter to a presiding officer,
unless the Board provides specific di-
rections to the presiding officer, that
officer shall determine the procedure
to be followed and who shall present
evidence, subject to applicable provi-
sions of law. Such hearing shall com-
mence as soon as possible. If no appeal
is taken of a suspension, or, if the sus-
pension is upheld at the conclusion of
the appeal, the presiding officer, or the
Board, as appropriate, shall notify the

mis-
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state bar(s) to which the attorney is
admitted. Such notification shall in-
clude copies of the order of suspension,
and, if an appeal was taken, briefs of
the parties, and the decision of the
Board.

[66 FR 17363, Mar. 30, 2001]

§1610.3 Sequestration of witnesses
and exclusion of Counsel.

(a) All witnesses compelled by sub-
poena to submit to CSB depositions
shall be sequestered unless the official
conducting the depositions permits
otherwise.

(b) Any witness compelled by sub-
poena to appear at a deposition during
a CSB investigation may be accom-
panied, represented, and advised by an
attorney in good standing of his or her
choice, pursuant to §1610.1. However,
when the CSB official conducting the
investigation determines, after con-
sultation with the Office of General
Counsel, that the CSB has concrete evi-
dence that the presence of an attorney
representing multiple interests would
obstruct and impede the investigation
or inspection, the CSB official may
prohibit that counsel from being
present during the deposition.

(c) The deposing official is to provide
a witness whose counsel has been ex-
cluded under paragraph (b) of this sec-
tion, and the witness’ counsel, a writ-
ten statement of the reasons sup-
porting the decision to exclude. This
statement, which must be provided no
later than five working days after ex-
clusion, must explain the basis for the
counsel’s exclusion. This statement
must also advise the witness of the wit-
ness’ right to appeal the exclusion deci-
sion and obtain an automatic stay of
the effectiveness of the subpoena by fil-
ing a motion to quash the subpoena
with the Board within five days of re-
ceipt of this written statement.

(d) Within five days after receipt of
the written notification required in
paragraph (c) of this section, a witness
whose counsel has been excluded may
appeal the exclusion decision by filing
a motion to quash the subpoena with
the Board. The filing of the motion to
quash will stay the effectiveness of the
subpoena pending the Board’s decision
on the motion.
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(e) If a witness’ counsel is excluded
under paragraph (b) of this section, the
deposition may, at the witness’ re-
quest, either proceed without counsel
or be delayed for a reasonable period of
time to permit the retention of new
counsel. The deposition may also be re-
scheduled to a subsequent date estab-
lished by the CSB, although the deposi-
tion shall not be rescheduled by the
CSB to a date that precedes the expira-
tion of the time provided in paragraph
(d) of this section for appeal of the ex-
clusion of counsel, unless the witness
consents to an earlier date.

[66 FR 17363, Mar. 30, 2001]

§1610.4 Deposition Transcripts.

(a) Transcripts of depositions of wit-
nesses compelled by subpoena to ap-
pear during a Board investigation,
shall be recorded solely by an official
reporter designated by the person con-
ducting the deposition.

(b) Such a witness, after completing
the compelled testimony, may file a
petition with the Board’s General
Counsel to procure a copy of the offi-
cial transcript of such testimony. The
General Counsel shall rule on the peti-
tion, and may deny it for good cause.
Whether or not such a petition is filed,
the witness (and his or her attorney),
upon proper identification, shall have
the right to inspect the official tran-
script of the witness’ own testimony. If
such a petition is denied by the Gen-
eral Counsel, he shall inform the peti-
tioner of the right to inspect the tran-
script.

(c) Good cause for denying a witness’
petition to procure a transcript of his
or her testimony may include, but
shall not be limited to, the protection
of: trade secrets and confidential busi-
ness information contained in the tes-
timony, security-sensitive operational
and vulnerability information, and the
integrity of Board investigations.

[68 FR 4393, Jan. 29, 2003]
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§1611.1 General.

(a) This part prescribes policies and
procedures regarding the testimony of
employees of the Chemical Safety and
Hazard Investigation Board (CSB) in
suits or actions for damages and crimi-
nal proceedings arising out of chemical
incidents when such testimony is in an
official capacity and arises out of or is
related to an incident investigation.
The purpose of this part is to ensure
that the time of CSB employees is used
only for official purposes, to avoid em-
broiling the CSB in controversial
issues that are not related to its du-
ties, to avoid spending public funds for
non-CSB purposes, to preserve the im-
partiality of the CSB, and to prohibit
the discovery of opinion testimony.

(b) This part does not apply to:

(1) Congressional requests or sub-
poenas for testimony or records;

(2) Federal court civil proceedings in
which the United States is a party;
(3) Federal administrative

ceedings;

(4) Employees who voluntarily tes-
tify, while on their own time or in ap-
proved leave status, as private citizens
as to facts or events that are not re-
lated to the official business of the
CSB. The employee must state for the
record that the testimony represents
the employee’s own views and is not
necessarily the official position of the
CSB.

(c) This part only provides guidance
for the internal operations of the CSB,
and neither creates nor is intended to

pro-
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